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16.6.82, 17.6.82, 18.6.82
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Date of Judgement ce e 19.8.82

JUDGEMENYT & ORDER

Petitioner Shri R. Thangliana submittea this Election petition under section 80 A
read with sections 81 and 10l of the Representation of People Act, 1951 (for
short, the Act), challenging the ejection ol vespondent MNo. 1, Shri. Zairemthanga to
the Legislative Assembly of the Union Tersitory of Mizoram in the general elections
held ir: April, 1979 from Assembly Constitu.acy No. 29 Aizawl West on the allepa-
itlons of corrupt practices under sub-secticia 3, 3(A) and 4 of section 123 of the Act.

The petitioner and respondent No. i were among the 7 candidates contesting
for the Assembly seat of 29 Aizawl west \Schzduled Tribe ) Constituency and the
petitiorier was a nominee of the Congress I Party and respondent No. I was nominee
of the People’s Confernce Party of Mizoram which was a regional pasty to fight
for the seat in the said constituency. No:ifcation under section 15 of the Act
issued by the Administrator of Mizoram was published in the Mizoram Gazette
Extra ordinary Vol. VIII, Aizawl dated 23379 (Anuaexure -1). calling upon the
voters to elect member to the Mizoran: Assembly from the aforesaid constitu-
ency. The Election Commission by a notification dated 23.3.79 (Aovnexure-2)
ted 30th March, 1979 as last date for submitting nomination papers, 2nd Apnl,
1979 as the last date for withdrawal of candidature and 7th May, 1979 as the
date before which the clecticn should be completed. The date of election in thc
constituency was fixed ard election was held cn 27.4.°79. The petiticner as well as
the respondent submitted their nomination paners in the prescribed form on due
date which were scrutinised on 31st Marca, 1979 and the nominanoa
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paper of the petitioner and of the respondents weie declared valid scrutin

the thu1‘n111g Officcr. The election symbol of respondent Nzij:(j \(;1;8.,9181‘{§11!1g ar?cbi,
that of the petiticner was ‘up-right  hand facing palin’ which was the oificial
reserved syribol of Indian  National Congress (1. The tote IA number
of voters m 29 Aizawl West  were 10,013, It is averred by the petitioner
in the petition that  about 8077 of these voters were jhum cultivators and
that most of thiem were cither iliirerate or semi literate. It is further alleged that
many Nepah Gorkhas, mostly engaged in rearing cows for milk were among the
voting population of the said constituency.

2. As usuz! ¢n such occasions the candidates and their parties started :anvassing
and campaigi:g among the voters. It is alleged that respondent No. ! and his pai-
tymen and workers issucd appeals 1o the voters of the constituency not to vote
fqr the petivorer on the ground that the petitioner’s party was a non-tribal orga-
nisation. It 1s the peiitioner’s case that after he had covered almost the entire arca
of his constituercy apprising the electors about his election symbol it vas fcund
in the later part of clection canipaigning that dummy ballot papers wcre teing
distributed by tiic workers of the People®s Conference Party in 29 A.zawl west
Constituency. This natter came to the knowledge of the petitioner ocn 254.79. The
said dummy ballot papers (Annexure-3) contained the names and respective sym-
bols of all- the candidates of the constituency except that in placc
of the real elcction symbol ol the petitioner viz., ‘up-rigit right hand facivy palin’, a
left hand glove with a trident in the middle of the palm was displayed
in  dummy  ballot paper against the name of the petitioner. This
hand-glove was placed in a horizontal position and all this to
mislead the votcrs. The dummy ballot paper contained an appeal at its top riade
by respondent No. 1 with his name below the appeal. Bummy ballot papers cen-
taining nanmes and symbols of the candidates of other constituencies containing the
symbol of Congress (1) candidate in the sam¢ manner as in  Annexure - 3 were
published and distributed by the People’s Cenference Party in other neiglibovring
constituencies also including No. 27 Aizawl North (ST) Assembly Constituency-.
In No. 27 Aizawl Neorth Constituency the Congress (I) candidate was Shri P.C.
Bawitiuanga wno informed the pelitioner about the distribution of wrong anc of-
fensive dummy ballot papers in his constituency. The matter was informed to
Congress (I} C:cneral Sceretary Shri. Palsangzuala who tock up the matter with the
Returning Officer, Aizawl district bui the latter did not entertain his complaint
and adviscd him to file election pctition after the elections were over. These dum-
my ballot papcrs were distributed op and from 25th April, 1979 in Khatli — Bung-
kawn area and ¢n 27.4.79 in Tuikua! area both within 29 Aizawl West Constit icn-
cy by the workess, agents and partymen  of respondent No. I with  knrowledge
and consent of respondent No. I The further averments of the election petitioner
. are that respondent No. I. his workers, agents, supporters and partymen who dis-
tributed the dummy ballot papers kn:w and believed that the symbol of the peti-
tioner (symbol of Congress-1) as depicted in the offensive dummy ballot paders
was wrong and [zlse and that they published and distributed such ballot papers in
order “to causc unduz influence and misrepresentation in relation to the candida-
ture of the petitionerand to prejudice the petitioner’s prospect” of election. Such
dummy ballot papers were also hung up in the available public notice bourds
in different places of the constituency, The dummy bailot papers distributed .in
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27 Aizawl North Constituency contained on its reverse side and appeal in the
name of one Mawi’s Mawi’s Mother asking the voters to vote for the People’s
Conference Party being a Mizo organisation and not to vote for the Congress
(I) Party as it was a non-Mizo organisation (Arnexure-4). It i

the statement that Congress (I) Party was a non- Mizo orgamsation 1s quite
false due to the fact that there are members of the Congress (I) Party who
belong to Mizo Scheduled Tribe community of Mizeram and that in that view
the statement that Congress (1) is a non-Mizo organisation is completely false.
[t is further alleged by the petitioner that in Mizoram there has been a con-
siderable hostile feeling against the non-Mizo people residing there and that due
to those communal appeals, the election prospects of the petitioner were adver-
sely affected and prejudiced. The aforesaid dummy ballot papers and the ap-
peals on conimunal ground were printed and published at the instance of res-
pondent No. I and distributed among the voters by his partymen, agents and
workers with his knowledge and consent.

5. 1t is further averred by the petitioner that the said Khatla Bungkawn area co-
vers three villages having voters numbering  3056. The four ladies
who distributed the dummy ballot papers in that area : (I) Lalkros-
thangi, (2) Tlangengi, (3) Lalbeiseii, and (4) Zodinpuii Sailo. On 27.4.79 being the.
date of election, dumny ballot f:pe1s were distributed in Tuikuval area by Shri
Thangthuama and Shri. C.Ramliana. It is also alleged that one Shri. Hrangdailova,
a responsible officer of the Government Press at Aizawl and a Gezetted officer of
the Government of the Union Territorv of Mizoram canvassed. for respondent No
I from door to door under the influence of respondent No. T The dummy bollot.
papers containing misrepresentation of the election svmbol of Congress (I) and a
communal appeal of one Mawi’s Mother were distributed in 27 Aizawl North
Conctituency which is contiguous to 29 Aizawl West Constituency and that such
dummy ballot papers also found their way into 29 Aizawl West Constituency.

6. On realising the wrong as aforesaid done by the respondent, his partymen.
agents and workers in publishing and distributing tke illegal dummy ballot papers, the
President of people’s Conference Party, Khatla Unit, Mr. D.P.Liankaia on 25.4.79
issued a letter ( Annexure-5 ) to the Assistant Returning Officer regretting publi-
cation and distribution of aforesaid dummy ballot papers and the appeals. The peti-
tioner alleges that such a last minute letter could not counter the harm or damage
done to his election prospects, Election was held on 27.4.79 in 29 Aizawl West
Constituency and the counting of votes took place on 29.4.79 whereafter respondent
No. I was declared elected by the Returning Officer. While respondent No. I gotin
his faviour 2,448 votes, the petitioncr got 1,449 votes. According to the petitioner
the result of the election has been materially affected by the aforesaid corrupt
practices committed by respondent No. I, his party, workers, agents and supporters
with his consent and knowledge.

7. According to the petitioner he would have been elected but for the corrupt
practices adopted by respondent No. I just before the poll in order to gain undue
advantage and to prejudice the election prospect of the petitioner. He therefore
prays for declaration of the election of respondent No. I as void and for declara-
tion that the petitioner was elected from 29 Aizawl West Constituency.
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3. The first respondent submitted a petition under section 97 of the Act en 30.
7.79 on thz following allegations. 'That the elcction petitioner did not comply with
the requirsments of secton 33(3) of the Act, that the election petitione: took re-
course to some corrupt practices on the poll day i.e. on 27.4.79 which arc detailed
in the applicatisn but which arc not rcquired for the purpose of adjudicating the
election petition because no evidence on recriminstion has been adduced by the
respondent in this pioceeding. it 1z coutended that the election petitioner was a
voter of 28 Aizawi East  Constiftenzy;
paper he did not s:bmit a copy of the clectoral roll of No. 28 Aizawl
East  Constituzney  or  the refevaat part thereof or  certilied copy of the
relzvant eatrizs in such roll taereby contravening the mandatory provisions of sec-
tion 3315 of the Act. The cicction petitionier alsg did not produce before the
Returning @:Zicor the time of scruiivy on 31.3.79 a copy of the clectursl roll of
INo. 28 Alzaw! izast A :

or a certificd copy o aforesaid
section. The tusiher allagation is tm t on the date of scrutiny tiiz election patitioner
was absen: irom tihe Office of the Raturning Oificer at the time of scruiiny of the
noinination pipers there being nobody to represent him at the lE‘] vant titne before
the Returning Offices. Therciore the petitioner shorld not be teeated 55 a can-
didate with rospect to 29 Aizawl West Constituercy for whicn Le kas no locus
standi file the Election Petition.

9. The cicctioa petitioner submitted a  written stateinent 1g conrceiion with
the ru.rim;lntj ,"1 petiion filed by respondent No. 1 under Szctien 97 of the Act
denying point-wise the alleged corruyt practices stated in the iccrimination appli-
cation and ;vlm‘Ltang that the rirst iespondent took to corrupt practices by puatli-
shing the d.mw baiiot _ L
As regards thn aiegadon made by the respondent regarding non-compliarce of  the
provisious oi 5201 23 (5) of the A t, the petit oner stat-:s that iz was prasent on
31.3.79 :a otz o.fize of iz Retdrning  Oficer along the Secretary
of Coagress (1j (2 3) when tac 0. nnumon pd v of \Io 29 Aizawl Vdest As-
sanly Constitusany : '
a voitcr of 23 Alzawi East (Jons".ltucncy and n‘,t of the 29 Aizawl West and that
he did not file a copy of the electoral iell of No. 28 Aizawl Fost  Constituoney
or relevant eawics il Jdsay with the 'nominalion paper bt st the tim2 of seru-
iy e showed tae electora] roil of No. 28 Ailzawl East . Asse: ;‘Ln\' Constifuer.cy 1o
tas Returaing 3lwer wio veelied

was dying weir o' n Taz Rotaraing L00cer got sz tsficd and to the Duﬂt}(l Cr Lcmg
a voter o L5 Adawl E- CLDsinksTy ana ned the pomipation  paper i
the pativoner. | ; - T o :
presentiiives objacted to the acceptanice of tie noarnatior peper of tie clec-
tion pstittoncr at the time of scrutiny. The petitioner  therefore  having com-
plied with the requiraments of scction 33 (5 of the Azt has  sulficiznt 1scus
standi to fie the election petitivn as @ candidate.against the respondcrt.

19, In his written statement dated 19.6.81, first respondcnl My, Zairer sicrgn re-
iterates the non-competence of the elxction petitioner as allcged i his avpiicition
under Section 9/ of the Act to chuallenge clection of respondent oo 1 from 29
Atzawl West Constitucney. It is added in the written statetrent that the el:ctien sym-
bol allotied to the election petitionet v asa “Land” and uct “‘an up-right hind fzcing
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palm” as cliimed. [Further averments of the respondent are that the percentage of
cultivators in 29 Aizawl West was not 809% but was only 50I. "/ vide “Urban
Ceasus 1979, Mizoram™ issued by the Burciu i Zconomics and Statistics, Mizeram
Admiaistration and that the percentage ¢f literacy in that constituency were Nepali
Gurkha people most of whom were retired Govetriment setvants and that in the
const: tancx theie were oniv seven villages and one sub-village at the relevant time.

Sror g h.r: :nd that his pary was non tribal. He also denies
')n'i\ men o worke: ied on any pr,,i.(:,q,,dn branding Congress (1)
, bal 0 -
Peaniis L:f soe Parcy nubiisind any dumv bz\‘l'n 'Wrer showing a wrong
svmool agsinst the petnm.m s came in order to prejudice the pnospect of the pet-
ticner’s election. it is further contcrnded by th2 respondent that “Even if any
SUCN Gy ':‘.»i_f ¢ papers were printed or pobiished, the same was doene  without
the knowledge. corsent or connivance of respondent No. I In any view purported
circulation of dt.i‘l my ballot papers can never be reascnably calculated to prejudice
e prospect of  the election of  the e:cction  petitioner.””  The  res-
poadent disowns any corrupt practice whatscever as  defined  under
section 133 of the Act having been resorted to by him c¢r his
election agent and categorically denies having teken assistance of any Government
otficial or of Gowernmem machmery in connectic.1 with his clection campaign. He
furthier ¢enies that on 23.4.79 the stated durmmy ballot papers ware  distributed a-
meng Lis voters 1 Khatla Bungkawn area and ihat the adics named in the election
petition Gistitbutes the same dummy bailot papers. He pieads his ignorance about
any ballot paper containing wrong symbol of Congress (1) party or/and aileged com-
mu-al appeal of Mawii’s Mother kaving found its way to 23 Aizaw]l West Constis
*umlvy tlom 27 Aizawl North Constituency and denics any appeal having been
rande depictiug the Congress (1) party as a non-lribal  orgunisation.  The respon-
¢iies thut ther2 was any hostile feeling in Mizoram against the non-M;zo
pcople residing iwese. e adds under para 26 of the written statement “In this
conncciion the cusvering resnondent begs to state that Shri. D.P.Liankaia was me-
rely & President of the Kbetia P.Coounit which is nothing but @ village' unit and
the etieged letter gated 25,479 was written 10 (e Assisiant Returning Officer, Elec-
on le the Mizeram Logislative Assemwsbly, Azawl by him on his own and without
authority and know u‘uvv ard conscirt of respondent No. I andfor the agent. E-
ven i tie Khatla viliage unit of the party did not authorise Shri. D.P. Liankaia to
write this letter”.

v
D.

I Aowntien  sictooal was submitted by respendent Ne.oo 7, Shri.

“ah, o Returping Officer for 29 Alzawt West  Assembly  Consti-
cenoyocenntind it in Miizoram  the  percericge of literacy 18 53,79
and dimp e eaee mm.L of iltcm..y was there  in the 29 Aizawl West and  that
fhogoovore andy 427 Mlepall voters 37 che said constiva.ney. He further states “That

with 1 poeand Lo the m .gations on virious counts of propaganda  ailzged (o have
e inede by orespondent Noo T the nxpond( nt Iees to siate that no repert of
cuch prapegenda was bronght to the notice of the respondent”. He dentes that he
did not izke am action when he was infornied about the distribution of the dum.-
iy bdiol naoer by the People’™s Conforence Party in No. 27 Aizowl North Assem-
Oly Conttitucncy.  he respondent referied the matter (¢ the  Superintendent of
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Police, Aizywl district for taking nzcessary action, immediately after the rzport was
made to him. Hc admits that the letter referred to under para 19 of the eiection
petition was submitted by Shri. D.P. Liankaia, Pcesident of the Peopie’s Confe-
rence Party, Khatlx on 26th Aprii, 1979 to the Assistant Returning Officer and
~ that the said letter was imn:dinelv refzrred to the Superintendent of Police, Ai
zawl district for necessary action. H: does not admit that there was any mistake in

the electoral roll “‘in violation of tiz provision of the Registration of Electors
Rolls or other laws”.

12. On the pleading; of the partics the following issues have been struck for de-
cision of the cuse - .

(1) Whether appeals were issued by Respondert No. 1 in his dummy bal-
lot papers exhorting the votery not to vote for the petitioner on the eround that
his party {taz petitioner’s party) was a non-rribal organisation ? Waether it
was done for the purpose of prejudicially affecting the prospect of the petitio-
ner’s election ? [ff so, whather it amounted to corrupt practice under section
123 of taz Rzoiesentation of the People Act, 1951 ? '

(2) Waeth:r Respondent No. I’s party published dummy tallet pepers
showing wrong zlection symbo! of the petitioner ? Whether the scid dummy
ballot papers were issued with the knowiedge and consent of Respondznt MNo. |
and distrinated  in several villagas referred to in piras 12, 13 and 14 of the
election p.¢:ition ?

(3) Waetazsr Respondent No. 1 procured the assistance eof Shri. Hrang-
dailova, aa impo-tint Officer ol the Government Press at Aizawl ? Whether
the said Siri. Hrangdailova canvassed for Respondent No. 1 from dooar to
door and whether he was a Gazerted Ofiicer of the Goveinment of Mizoram
at the rel;.ant tisne 7 If so, wiether thzse amounted to corr:pt pracsices com-
mitted by kespondent No. I contemplated u/s. 123 of the Represeniation of
the People Act, {951 ?

" (4) “Whicether the President of Respondent No. 1's party issued a latter to
the Assistint Retarning Officer on 25.4.79 regretting about the issiic of the
dummy baliot napers ? Did the Returuning Officer take ary action in respect
of the complaint m.de by Shri. Lalsangzuala on 23.4.79 ?

(5) Whether

amount to co.rupt practice u/s 123 of the Representation of the Pcople Act
or can be grounds for setting aside the election of Respondent No.1?

(6) “Whether the 2lestioa petitioasr R, Thanglianiis an elector of No. 29
Aizawl West Assembly Constituency or of No. 28 Aizawl East Assembly Con-
stituency and whether the peiitioner complied with the provisions of Section
33(5) of ta: Representation of the People Act, 1951 by submitting :ifong with
his nomination paper a copy of the Electoral Roll and/or by producing the
Electoral Roll at the time of scrutiny of nomination papers on 31.3.79 and whe-
ther “his nomination is a nullity and is void abinitio due to contravention of
Section 33 (S)of “the said Act” and whether the election petitioner has locus
standi to cull in ‘question the e'ection of the Respondent No. 1 by filing the
election petition and whether in the aforesaid view of the matter the election
petition i+ maintainable?
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(7) To what relief or reliefs the parties are entitled to ?

13. The election petition was filed on 12.6.79 and after framing of issues, the
matter came before me on 10.7.81 and thereafic: both parties took adjournments
on several occasions and hence the delay.

14. During the course of hearing, the third Issuc was abandoned by the election
petitioner and to evidence was adduced in this respect and the recrimination mat-
ter has been put of to a later stage.

15. Before entering on decision of the Issues, it is felt convenient to set out the
principles indicating the natuie of and approach to and election dispute as enuncia-
ted in several cases by the Supreme Court. Out of & large number of decisions on
the principles guiding election matters, only a few are mentioned belcw which are
though quite sullicient to point out the correct nature of the proceeding, and the

proper scope of enquiry in such a case.

16. In D. Venkata Reddy V. R. Sultan & Ors, AIR 1976 Sc 1599, their Lorships
observed :

“In a democracy such as ours, the purity and sanctity of elections, the

sacrosanct and sacred nature of the electoral process must be preserved and

maintained. The valuable verdict of the people at the polls must be given
due respect aitd condour and should not be disregarded or set at naught on

vague, indefinite, frivolous or fanciful allegations or on evidence which is of a

shaky or prevaricating character. It is well settled that the onus lies heavily
on theelection petitioner to make out a strorg case for setting aside an election.
In our couniry election is a fairly costly and expensive venture and the Repre-
sentation of ‘the people Act has provided sufiicient safeguards to make the
elections faii and free. In these circumstances, therefore, election results connot
be lightly brushied aside in eleciion disputes. At the same time it is necessary
to protect the purity and sobriety of the election by ensuring that the candi-
daies do not secure the valuable votes of the people by undue influence, fraud,
communal propaganda, bribery or other corrupt practices as laid down in the
Act.”

Another principie that was laid down in that casc is :

. ..... thc election petitioner in order to succeed must plead all material
particujars and prove them by clear and cogent evidence. The allegations of
corrupt practices being in the nature of a quasi criminal charge the same
must be proved beyond any shadow of doubt.

Where the election petitioner seeks to prove charse by purely partisan evidence
consisting of his workers, agents, supporters and friends, the Court would have
to approach the evidence with great care and caution, scrutiny and circumspec-
tion, and would, as law, require collaboration of such evidence from indepen-
dent quarters, unless the Court is fully satisfied that the evidence is so credit-
worthy and true, spotless and blemishless, cogent and consistent, that no cor-
roboration to lent further assurance is necessary’’.

-
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Ia Bhanu Kumar V. Mohanlal, AIR 1971 SC 2025 it was laid down:—

““The Court is always vigilant to watch not only the conduct of the candidates
and protect their character and conduct of the public is not corroded by cor-
rupt motive or evil purposes of candidates. The genuine and bonafide aims
and aspirations of candidates have to be protected on the one hand and ma-
lafide abuse and arrogance of power will have to censured on the other ™.

In Abul Hussain Mr V. Samsul Huda, AIR 1975 SC 1612, it was observed :—-

“Even s0 certain basic guidelines can not be lost sight ¢f while adjudging ‘he
election dispute. The verdict at the polls wears a prospective mantle in a de-
mocratic polity. The Court will vacate such ballot count return only on proof
beyond reasonable double of corrupt practices. Charges, such as have been im-
puted here, are viewed as quasi-criminal, carrying other penalties than losing a
seat, and strong testimony is needed to subvert a returning Officer’s declaration®.

In N. Bimala Devi V. K.M. Reddi. AIR 1975 SC 1135, it was laid down that where
a corrupt practice is alleged against a returned candidate it must be scrutinised with
considerable care because a finding tc that effect has very serious consequence and
that it not merely sets aside the popular verdict but also subjects the successful
candidate to the penalty of being disqualified for election and even criminal prose-
cution.

In Inamiti Mallappa Basappa v. Desai Bagararaj Ayyappa & ors., AIR 1958
SC 698 it was laid down that “An election contest is not an action at law or a suit
in equity but is a purely statutory proceeding unknown to the common law and
the Court possesses no common law power. An election petition is not a matter
in which the only persons interested are candidates who strive against each other
in the ekctions. The public also are substantially interested in it and this is not
merely in the sense that an election has news value. An election is an essential
part of the democratic process. An election petition is not a suit between two
persons, but is a proceeding in which the constituency itself is the principal party
interested”” The same view was expressed in Harcharan Singh V. Mahendia Singh,
AIR 1968 SC 1500.

16. These principles have to be kept on mind while assessing the evidence and
coming to findings in the case.

17. We now proceed to deal with the Iisues. For the sake of convenience
Issue No. 6 regarding maintainability of the elsction petition is taken up first.

18. It is contended by Respondent No. [ that the election petition is not main-
tainable in as much as the election petitioner cannot be taken to have been a can-
didate at the election from 29 Aizawl West Constituency on the ground
that he being a voter of a different constituency viz. 28 Aizawl East he did
not file along with the nomination paper, nor did he produce before the Returning
Officer at the time of the scrutiny of nomination papers of 29 Aizawl West Consti-
tuency, a copy of the electoral roll of 28 Aizawl East Constituency or a copy of
the relevant part of the electoral roll or a certified copy of the relevant entries of
such roll. It is further alleged that the petitioner was not present in the Office
of the Returning Officer at the time of scrutiny of nomination papers on 31.2.79
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Admittedly the election petitioner did not file along with his nomination paper any
copy as aforesaid Section 81 of the Act says that the election petition must be
presented by a candidate at such election. Therefore according to the Respondent,
the eiection petitioner having failed teé comply with the requirement of sub-section
(5) of Section 33, his nomination was void abinitio and that he was not entitled
to present the petition under section 81 of the Act. On the other hand it is the
case of the election petitioner that though he did not file a copy of the electoral
roll of the constituency of which he was a voter, or the relevant part thereof or
a certified copy of the relevant entries of such roll along with the nomination pa-
per, he appeared before the Returning Officer 01 31.3.79 at the time eof scrutiny
and produced a copy of the electoral roll of 28 Aizawl East Constituency during
scrutiny by the Returning Officer.

17. In the election  petition under para 1, it is stated
that the petitioner is an elector of 29 Aizawl West  (Scheduled Tribe)
Constituency but on 25.380 a petition was submitted by way of amendment of
the petition with respect to the number of Constituency to which the petition
actually belongs, alleging that due to typegraphical mistake in para I of the elec-
tion petition, in place of “and is an elector of No. 28 Aizawl East”
“and is an elector of 29 Aizawl East” was written. So amendment of the
petition was prayed for. It has been pointed out on behalf of the respondent No. I
that no order was passed allowing the petition for amendment and that therefore
the election petition is not maintainable on the ground that though the peti-
tioner 1S not an elector of 29 Aizawl West, he presented the petition as an elector
of 29 Aizawl West Constituency. Mr. Mazumdar for the petitioner argued that
this is merely minor technical matter and that it not being of any substantial
nature, it should not stand in the way of adjudicating the election dispute. itself.
He frankly pointed out that even in the amendraent petition clerical mistake crept
in asis found now with regard to naming of the paragraph of the election petition un-
der which the mistake was to be rectified. In place of para I which is the relavant
para, by mistake para seven was mentioned in the amendment petition though page
number seven in the amendment petition was correct. Mr. Mazumdar further
arugged tbat for such matters the election petition cannot be thrown away because
Respondent No. I admits in his written statement that the petitioner is an elector
of 28 Aizawl East Constituency and that his name appears in the electoral roll of 28
Aizawl East Constituency, It is of course in evidence of both sides that the election
petitioner belongs to 28 Aizawl East Constituency. Learned counsel for the petitioner
urged that the petitioner fought the election and that he having been a candidate in
the election has presented the election petition and that the only question in this res-
pect as formulated in the Issue under discussion is whether the petitioner being an
elector of a different constituency complied with the requirements of sub-section
(5) of section 33 of the Act. In view of the materials on record, it does not require
any elaboration for the finding that the petitioner belongs to 28 Aizawl East Cons-
tituency as an elector.

18. This leads us to the question whether the petitioner complied with the provi-
sions of section 33 (5) of the Act and if his nomination was void abinitio due
to alleged contravention of sectian 33 (5) of the Act and whether he has any locus
standi to call in question the election of respondent No. I and whether in view of
the above, the election petition is maintainable.
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19. In his deposition the election petitioner states that the Returning Officer had
a copy of his own of the electoral roll of 28 Aizawl East Constitutency at the time
of scrutiny of tne nomination paper of 29 Aizawl West Constitutency and that he
verified the copy of the electoral roll produced by the petitioner and got satisfied
and found the nomination of the petitioner valid. He further deposes that
there was no opjection from Respondent No. 1 who was present at the
time of scrutiny regarding acceptance of petitioner’s pomination paper by the Re-
turning Officer, nor was there any objection from any other candidate present there.
Ext. P.I is the nomination paper of the petitioner and P,I (1) is the signature of
the Returning Officer accepting the nominaiion. In cross-examination it has not
been challenged on behalf of respondent that the election petitioner did not produce
any copy of the electoral roll before the Returning Officer at the time of scrutiny.
It has been elicited in his cross examination that the petitioner did not make any
statement either in his original election petition or in the amendment petition dated
25.3.80 that he produced a copy of the electoral roll before the Returning Officer.
P.W. 3 Shri. lalsangzuala who contested in 1972 elections as the candidate of
Congress (I) from Aizawl South Constituency anb got elected and who joined the
Mizoram Ministry in 1974 and remained so till May, 1277 and who again contes-
ted the Assembly elections in 1978 as well as in 1979 3s Bongrdss (I) nominee
from Aizawl East Constituency but got defeated on both occassions and who ‘was
General Secretary of Congress (I) in 1979 claims to have been present on 31.3.79
in the Office of the Returning Officer at the time of the scrutiny of the nomination
papers. He says *““ I was present during the scrutiny., I was present: during the
scrutiny of the nomination paper of Aizawl West Constituency. Mr. R.Thangliana
the election petitioner produced the electoral roll of Aizawl East Constituency. It
is No. 28 Aizawl East Constituency

Returning Officer checked the electoral roll of Aizawl East Constitutency and he
was satisfied and asked the persons present there if anybody had objection against
his nomination. No objection was raised by anybody. “In the cross-examination
on behalf of Respondent No. 1, the witness says that the scrutiny of the som-na-
tion papers was being done number-wise and that he attended the office of Re-
turning Officer during scrutiny before Junch and at the time when scrutiny of no-
mination papers of 27 Constitutency was in progress. He does not rememker the
exact number of candidates of 29 Aizawl West due to lapse of time for which he
also does not remember “that all the candidates were present for all constituten-
cies”. So far as he remembers many candidates were present. He did no. repre-
sent Mr. R. Thangliana during scrutiny. But as General Secretary of the Party,
he remained present in the interest of the party. On the other hand Respondent
No. 1 deposes ““At about 2 P.M. scrutiny was held regarding my constitutency.
After completion of the scrutiny of 28 Aizawl ,East Constitutency, candidates of
29 Aizawl West were called for in the room of R.O. Out of 7 candidates of this
constitutency 5 were present. Mr. R. Thangliana and Mr. K. Zoliana of People’s
Conference Party (B) were absent. The respondent names the candidates ‘vho
were present at the time of scrutiny and further says ‘‘Nomination papers
were kept each in separate file. After opening the file, the R.O. enquired
from the candidates present if any had any objection regarding any of the nomina-
tion papers. No candidate raised objection regarding any of the nomination paers
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‘He accepted the nomination paper and wrote some endorsement.” In this cross-
examination Respondent No. 1 states “I remember all the nmiembers who were pre-
sent during the scrutiny of 29 Aizawl West. There were 7 people present in the
room of R.O. during the scrutiny, none objected. Mr. Thangliana 1s a voter of 28
Aizawl East Constituency ...... There is no legal bar if he fulfils other formalities.
The R.O. and the election officer might have had the electoral rolls with them at
the time of scrutiny. I know Mr. Lalsangzuala. At the time of election he was
the Secretary of the Congress (I) Party. He was candidate in the last election
He was a candidate from 28 Aizawl East. I do not know whether Mr. Lalsang-
zuala who was a candidate of 28 Aizawl East was present at the time of scrutiny
of his constituency. I do not remember if he was there inside or outside the R.O’s
room. I do not know if a Secretary of the party was entitled to remain present at
the time of scrutiny of the nomination paper of the party candidates” He further says
that except himself, Mr. A.B. Pakunga and Mr. K. Zoliana, the other 4 candidates
of 29 Aizawl West were electors of other counstituency. But at the time of scrutiny
he was not very serious and when the R.O. enquired as to whether the Respoadent
and others had any objection, they replied in the negative. He further states *“It
did not strike me at the time of scrutiny that these 4 non-elector candidates had
to go througq certain formalities”.

20. R.W. Shri.A.B. Paking who was one of the candidates of 29 Aizawl West
Constituency deposes that the scrutiny of nomination papers of 29 Aizawl West
by R.O. was taken up at about 2 P.M. on 31.3.79 one after another. He states
that during the scrutiny of 29 Aizawl East, the candidates of the constituency
were present except election petitioner Mr. R.Thangliana and Mr.K. Zoliana, The
Returning Officer took up nomination papers one after another and enquired from
these present if they got any objected and the nomination papers were accepted. In
his cross-examination he states that on the day of scrutiny of nomination papers
he went to the election office at about I P.M. when nomination papers of 26
Assembly Constituency were being scrutined. He was waiting outside the Office of
R.O. and does not remember of all the candidates of 29 Aizawl West were wai-
ting ontside. He did not see Mr. Lalsangzuala there. Mr. Zairemthanga was stan-
ding outside. He also saw “the other candidates of 29. Aizawl West standing out-
side.” He specifies that no candidate had electoral roll with him on that day and
that he himself had a copy of the electoral rolt for his own purpose. He also does
not know the exact number of persons inside the R.O.’s Office at I P.M. At about
2 P.M. he entered the Office of the R.O. being the first person to do so. The R.O.
according to the witness took up nomination papers one by one calling the
name of each candidate concerned and at the time of scrutiny of each
nomination paper he ascertained from those present whether they had any objection
and on none raising any objection the R.O. accepted nomination paper. The
witness further states that he did not see Mr. Lalsangzuala, Ceneral Secretary
of Congress (1) sitting inside or standing outside.

21. Regarding P.W Lalsangzuala.who deposes that be was present when scutiny
of nomination papers relating to 29 Aizawl West was taken up and continued in
the Office of R.O. Mr. Lahiri learned counsel pointed that this witness cannot be
taken to have been present at scrutiny of the nomination paper of the petitioner
as section 36 of the Act excludes presence of others except those enumerated un-
der the section at the place of scrutiny. So according to Mr. Lahiri the Returning
Officer could not allow any person to be present in his room at the time of scru-
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tiny other than those entitled to be present there under secticn 36 of the Act. 2.
W. 3 did not belong to any ofthe categories of persons mentioned under section 26
who are entitled to be present at the time of scrutiny. But Mr. Majumder has to say
that if it so hapnened that PW. 3 being General Secretary of a party was allowed-
by the ’(O to roman orsseat, thereby nothing was done which could invalidate
the act of scrutiny done by the R.O. Learned counsel added that when this witness
affirms his presence on oath, no suggestion was put to him by the other
side that he was not presznt. From the evidence of R.W 2. Shri Pakungu it is
found that PW, 3 was a candidate from 28 Aizawl East and was
present at the Office of the RO. on 31.379 RW. 2 does not cate-
gorically say that the P.W. 3 was not present at the scrutinv of nomination papers
of 29 Aiziwl West in the room of R.O. Any way the evidence regardmg the pre-
sence of P.W. 3 at the scrutiny cannot be brushed aside.

22. Mr. Majumder for the petitioner submits that when the R.O. found valid on
his srcntiny the nominaiion paper of the peiitioner, it has to be presumed that zll
formalities regarding the nomination paper were complied with inclusive of the
provisions of section 33 (5) of the Act. He further argues that scrutiny of nomina-
tion papers is a 4 asi-judicial function which call upon the R.O. to discharge his
duty with high judidal standards. The R.O. need not record reasons for finding
the nomination paper valid although itis there that he is to give reasonsfor rejecting
a nomination paper. It has to be taken that the R.O. was quite aware of the law
and the rules in that behalf and he acted according to the law and the rules in
disposing of the nomination paper. There is no allegation of bias on the part of
the R.O. and therefore the natural presumption goes in favour of validity of the
nomination paper. Nothing contrary has been made out nor is there, anything
prima facis obvious to find the nomination paper invalid. The other ‘candidates
including respondent No. 1 and R.W. 2 though they had the apportunity of raising
objection regarding the nomination paper of the petitioner refrained from raising
any objection in spite of their knowledge that the petitioner was not a voter
of 29 Aizawl West constituency. It is therefore to be concluded that there was
nothing objectionable regarding the nomination paper of the petitioner.

23. In this connection Mr. Majumdcr relied on the definition of “candidate”
under section 79(b) of the Act and addressed at the bar that if it is taken for the
sake of argument that the petitioner his not been duly nominated still he is a candi-
date for the purpose of section 81 of the Act in as much as he claims to have becn
duly nominated at the election. Mr. Majumder cited Madan Singh V. Laduram
Choudhury & Ors., Election Law Reports Voi. XI 1955-56 wherein the Election
Tribunal held that under section 81 of the Act read with section 79 any person who
claims to have been a duly nominated candidate can present an eleetion pectition.
He also refetred to Dr. Poul Choudhury v. State of Assam, AIR 1960 SC 131 in
which it was held that the acceptance of a nomination paper after scrutiny is not
final or conclusive but it can be set aside; yet the acceptance of the nomination
paper under section 36(8) makes the candidate whose nomination paper is accepted
after scrutiny a validly nominated candidate at least for the purpose of receiving
votes at the election. That being so, the candidate who received votes at the elec-
tion has to be considered as a candidate for the purpose of section 81 of the Act.
The submission of Mr. Majumder has force in it,
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24, Mr. Lahiri learned counsel for the Respondent debated that lad the election
petitioner produced a copy of the electoral roil or a relevant part thereof cr a cer-
tified copy of the relevant entries in the roll before the R.O. at the time of seruti-
ny, such a copy would have been a part of Ext. Pt. 1 nommation paper. But such
a copy of the electoral roll or a certified copy of the relevant entries in electoral
roll i1s not found along with Ext. P. 1. But Mr. Majumder submitted that mere
non-finding of such a copy attached of such z copy attached to Ext. P. 1 does not
coastitute rebuttal of the presumption that every formality was observed in scrutiny
of the nomination paper of the election petitioner inclusive of production of the
aforesaid copy as clalmed by the election petitioner. The dictionary meaning of
the term “produce’ is “to bring forward, to bring out, to extend, to bring-forth
etc.” It is not §ynonymous with the transitive verb “‘submit™,

24. Mr. Lahiri relied on Charanlal v. Sanjeeva Reddy, AIR 1978 SC 499. In
that case election of N. Sanjeeva Reddy was challenged. But the petitioner admit-
tedly did not himself complied with the provisions of section 5(B) or section 5(C)

of Presidential and Vice-Presidential Election Act (1952), Section 5(B) enacts that
each candidate shall deliver to thegReturning Officer at the place specified in this
behalf in the public notice issued under section 5 a nomination paper completed in

the prescribed form and subscribed by the candidate as assenting to the nomination
and (a) in the case of Presidential election also by at-least 10 electors

as proposers and at-least 10 electors as seconders. Section 5(C) provides that

a candidate shall not be deemed to be duly nominated for the election unless he °
deposits a sum of Rs. 2500/-. The petitioner, however, admits in his petition that
he did not deposit this sum of money as required under section 5(C) of the said
Act. Therefore on his admission in the petition or plaint the petitioner was not a
candidate either duly nominated or one who could claim to be so ncirinated.
It was held that his nomination paper was rightly rejected by the Returning Officer
and that the petitioner had no locus standi to challenge the election of the respon-
dent. Relying on this decision Mr. Lahiri printed out that Madan Singh (supra)
cannot prevail over the aforesaid decision of the Supreme Court. But obviously
the two cases have diffrerent facts and circumstances. In Charanlal (supra) the
very nomination paper of the petitioner was rejected by the R.O. and the petitioner
admitted in his petition that he did not comply with the provisions of section 5 (C)
of the said Act. His nomination was rejected by the primary authority. The
Supreme Court rightly held that the petitioner cannot be taken to be a person who
has been or claims to have been duly nominated as a candidate at the election as
provided under the section 13(a) of the said Act. Therefore Charanlal (supra)
cannot be invoked in aid of the submission mades by Mr. Lahiri. It should not
be omitted here that Mr. Labhiri alsc cited P.H. Jugal Singh v.P.H. Narasibhai,
AIR 1974 SC 951 therein it was held that th: provisions of section 33 (5) are of
mandatory nature in order to satisfy the Returning Officer in the mode enacted
by those provisions that the candidate is an clector of a different constituency and
that non-compliance of those provisions is not covered by section 36 (4) ofthe Act
Narmada Prased v. Chaganlal. AIR 1969 SC 395, was also relied on by Mr.Lahiri-
In that case it was held that compliance of section 33 (5) of the Act was™not done
by furnishing before the Returning Officer a certificate from an Officer who was
also not proved to be an authorised Officer regarding his being elector of another
Constituency. In that case it was laid down that the only mode of such compliance
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is as provided in the provisions of section 33 (5) of the Act. On the sane point
Mr. Lahiri relied on Avadh Raj Singh v. Jugal Kishore Gupta, AIR 1979 SC 1148,

There is no doubt about the mandatory nature of the provisions of section 33
(5) of the Act and the mode of compliance with the provisions assaid therein. But
as found above the petitioner in the instant case being an elector of 28 A:zawl
East Constitrercy produced a copy of the electoral roll of 28 Aizawl East before
the R.O. at the tinte of the scrutiny of the nomination paper and this part the
petitioner has the status of a candidate as defined urder secticn 79 (b) of the Act

and as such he has sufficient locus standi to present the petition and therefore
the petion is maintainable.

25. In connection with maintainability of the petition a contention was raised by
Mr. Lahiri in that the petitioner did not conform to the proviso to section 83 (1)
of the Act. His submission is that the affidabit sowrn by the petitioner accompa-
nying the election petition does not mention the allegations made in para 16 of
the election petition. The aforesaid proviso to section 83 (1) reads “provided that
where the pctitioner alleges any corrup practice, the petition shall also be accom-
panied by an aifidavit in the prescribed from in support of the allegation of such
cortupt practive and the particulars there”. Form No. 25 (Affidivit) was  given
under rule 94 (A) of Conduct ofthe Election Rules 1961 is the prescribed Form. In
the instant case the form in which the required affidavit has been sowrn by the
petitioner is found to be substantially the same as Form No. 25, But under para
2 of the affidavit the petitioner does not mention para 16 of the election petition
as to how he believes the contents of the paragraph to be true. The effect of
this aforesaid affidavit regarding para 16 of the petition is that it falls under the
category of his submissions before the Court. Mr. Majumder however has to say
that the principal allegations of corrupt practice committed by the Respondent No.
1 are appeal given to public to vote against Congress (I) on the ground of its being
a non-Mizo organisation and giving false symbol in the dummy ballot paper and
that details of these corrupt practice. and their particulars are given in paras 8 to
15 of the election petition and that para 16 of the petition begins with the \ords
“ Thar thus .. ... * which means it is a submissicn based on what have been
stated in the foregoing paragraphs viz. para 8 to 15. Learned counsel also urged
that what matters is the substance and not the form. Mr. Majumder cited K.M.
Mani v, P.J. Antony, AIR 1979 SC 234 in support of his submission that the
context total and totallity of the allegations have to be taken into considetation in
order to appreciate the substance of the dispute involved. In the cited case it
was found that paragraphs 3 to 6 of the Election petition in the case were verified
by the election petitioner as true to his information. In the written statement of
the respondent the objection was that “The affidavit filed along with the petition
(was) not in conformity with.the requirements of law. ” It was decided in that ca-
se that verification of the aforsaid paragraphs of the election petition was decne in
the aforsaid manner quite in conformity with the proviso to section &3 (I) and
rule 94 A and Form 25 of the Conduct of Election Ruies 1961. In the instant
case paragraph 16 of the election petitioner has been found to have been verified as
submission of the elcetion petitioner. Therefore it is found that the lew in that
behalf has bzen complied with in the aforsaid manner. In view of the discussion
made above, Issue No. 6 is answered in favour of the clection petitioner.
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26. The next Issue which can be taker: up conveniently for decision is Issue No.
1. Thisissue is whether appeals were i:sued by respondent No. 1 in dummy
ballot papers exhorting the vote:s not to vote for the petitioner on
the ground that his party (the petitioner’s party) was a non-tribal org.nisation and
whether it was done for the purpose of prejudicially affecting tke prospect of the
petitioner’s election and if so whether it amounted to corrupt practice under section
123 of the Representation of the People’s Act, 1951.

27. Now, admittedly in the dummy baliot papers allegedly issued in 29 Aizawl
West by/on behalf of respondent No. 1 {Ext. P. 4) contain an appeal in the name
of respondent No. 1; but it doés not contain any appealto the voters on any com-
munal or racial ground. It is written in Mizo language and when translated into
English it is found to beand innocuous appeal to the voters asking them to vote
for the candidate. The statement of the appeal contained a fcw words of justifica-
tion for voting in his favour. The election petitioner in his evidence admits. “The
appeal is a plain one by respondent No. 1 for voting in his favour. There is no-
thing serious”. Mr. Majumder urged that although the words “his dummy ballot
papers” occur in the Issue as framed, the Issue in substance means the appeal as
found in Ext. P. 6 i.e. the appeal issued in the name of Mawi’s Mother ¢n the
reverse side of the dummy ballot paper issued in the name of Brig. Sailo of People‘s
Conferencc Party, a candidate of 27 Aizawl North Constituency. Learned counsel de-
bated tbat the petitionzar's allegations is tbat appeal was made to voters not to vote for
Congress (I) on the ground that it is a non~-Mizo organisation and that tbis appeal
was issued in the name of Mawi‘s Mother in the dummy ballot paper of Brig. Sailo
and distributed in 27 Aizawl North and that 27 Aizawl North and 29 Aizawl West
Constituencies being contiguous to each other, those dummy ballot papers contai-
ning the Mawi‘s Mother appeal “found their way” into 29 Aizawl West Consti-
tuency. This dummy ballot papers according to the learned counsel were distri-
buted in 29 Aizawl East Constituency by the workers and partymen of P.C.P. which
was done in the interest of respondent No. 1 and as such the circumstances show
that there was consent of respondent No.1 in distributing such dummy ballot pa-
pers. Mr. Majumder laid much stress on the framing of the Issue and that if the
Issue hasto be taken to imply the dummy ballot paper of respondent No. 1, it was
for no worth in as much as it is clear that the dummy ballot paper of respondent
No. 1, contained no communal appeal. In the context of the Issue which has not
been framed for nothing, but which came into existence fo1 meeting with an an-
swer in that behalf, Mr. Majumder likes to pursuade the Court to accept his ver-
sion of the Issue which means the dummy ballot papers containing the
appeal of Mawi’s Mother. Mr. Lahiri on the other hand submitted
that the clear language of the Issue cannot be pat under strain so as to include
something which is not there in the Issue. The Issue, according to
him, has been framed in the context of the allegations of the election petition and
that the dummy ballot paper of Respondent No. 1 is clearly stated there. He also
argued that the provisions of section 83 of the Act have not been complied with
regard to the dummy ballot paper containing the appeal of Mawi's Mother. The
election petition, according to him is devoid of fucts and particulars of alleged.cor-
rupt practice by way of appeal on communal or racial ground. He referred to pa-
ragraph 8 of the election petition in which it is stated “Appeals were issued not
to vote for the petitioner on the ground that his party was a non-tribal organisa-




Ex—12/83
17

L]

tion and he did this for the purpose of prejudicially affecting the prospect of the
petitioner's election” etc. Under paragraph 11 the averment is that ‘‘The dummy
ballot papers distributed in the petitioner’s constituency viz 29 Aizawl West As-
sembly Constituency contained an appeal by Respondent No. 1 Shri Zairemthhanga
and obviously dummy ballot papers along with appeal were issued by respondent
No 1. and his party. It was also issued with the consent and knowledge of Res-
pondent No. | himself and it was his workers and partymen who distributed the
same among the voters going from house to house”, and in paragrarh 17 of the
pstition it isstated. “That the dummy ballot papers which were published and
distributed by the People’s Conference Party, particularly in No. 27 Aizawl North
(ST) Assembly Constituency, which constituency is contiguous to the petitioner’s
constituency, same appeals found their way into the constituency of the petitioner,
1.e. No. 29 Aizawl West (ST) Constituency contained an appeal on the reverse side
by one Mawi’s Mother. In the said appeal the party of which the petitioner was a
candidate viz. the Congress Party was described as a non-tribal organisation™ etc. It
is therefore found as pointed out by Mr. Lahiri that the facts and particulars in
the petition arz not sufficient so far as the ballot paper bearing the appeal of
Mawi’s Mother is concerned.

28. It is found that according to the petitioner the offiensive appeal is contained
by Ext. P. 6 (Mawi’s Mother appeal). But neither the election petition nor the evi-
dence on the side of the petitioner disclose the requisite facts and particulars as to
who distributed such ballot papers in 29 Aizawl North and in what particular
places and when. The facts are not sufficient for deducting any inference under
section 100 (I) (b) and/or (d) of the Act.

29. [t is therefore found that the first Issue must go in favour of the respondents
as there is no offensive appeal in the dummy ballot paper of Respondent No. I.
The issue is therefore answered in favour of Respondent No. 1.

30 We now proceed to deal with the crucial controversy which runs
through  the remaining  Issues. viz. Issue Nos. 2, 4 and S5 which
are being taken up together decision as it is thought to be convenient.

31. The Isssues together boil down to the following questions; (I) whether the
dummy ballot paper (Ext. P, 4) allegedly issued by/or on behalf of Respondent
No. I contains wrong and false symbol of Congress (I) being the symbo! aliotted
to the petitioner, (2) whether the dummy ballot paper was published by Respondent
No. 1 or his election agent or any other agent or other person with his consent
or with the consent of his election agent, (3) whether this dummy ballot paper was
published and circulated in 29 Aizawl West Constituency, (4) whether Respondent
No. 1 thereby took to currupt practice or whether the result of the election in so far
as it concerns the returned candidate viz. Respondent No. 1 has been materially
effected by publication and circulation of the dummy ballot paper in the interest
of the returned candidate by and agent other than the election agent of respondent.
No. 1. -

32. The gravamen of the election petitioner is corrupt practice as envisaged under
section 123 (4) of the Act in connection with his candidature perpetrated by/on
behalf of the contesting respondent with his consent. Sub-section 4 of section 123
of the Act requires (1) that there should be publication of any statement of fact
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by a candidate; (2) that the fact is false; (3) the candidate believes it to be false
and does not believe it to be true; (4) the statement is in relation to the
candidature of another candidate; and (5) the said statement is one being
reasonably calculated to prejudice the prospects of the other candidate’s election.
The onus on an election petitioner under section 123 (4) of the Act is to show that
a statement of fact was published by a candidate or his agent or by any other
person with the consent of the candidate or his election agent (Nepal Chandra Roy
v. Netai Chandra Das & Ors., AIR 1971 (3) SCC 303)

33. Firstly it has to be decided whether the dummy ballot paper, Ext. 4, contains
a wrong and false symbol of Congress (I). It is stated under paragraph 5 of the
election petition that the election symbol of the petitioner was “a upright hand
facing palm” which is the official symbol of Indian National Congress (I). The same
is stated under para 7 of the petition. But under paragraph 9 of the election pe-
tition the Congress (I) symbol is stated to be “Upright right hand facing pa!lm”. Un-
der paragraph 9 of the election petition it is also stated that the questioned dummy
ballot paper depicted Congress (I) symbol as a “left hand glove horizontally
placed with a trident mark in the middle against the name of the petitioner.” Ext.
P. 4 is the dummy ballot paper under controversy. The arguments on behalf of
the election petitioner are that the symbol “hand” allotted to the Congress (I) Party out
of the national reserved symbolsis one of upright right hand facing palm as given in Ext.
P. 5 being list of free and national reserved symbols supplied by the Election Officer,
and that in Ext. P. 4, not only the position of the “hand” has been placed hori-
zontally but also the real ‘“hand” has been depicted in a way resembling a hand
glove. Over and above that, the trident mark has been impressed in the middle
of the “hand”. These facts according to Mr. Majumder, constitute a distorted.
wrong and false symbol of Congress (I) Party which has been done only to mis-
lead the voters and harm the election prospect of the election petitioner. Mr. Lahi-
ri on the other hand has to say that what has been allotted as symbol to Indian
National Congress (I) is a “hand” without description of the position of the ‘“hand”.
He referred to Ext. P. I which is the nomination paper of the election petitioner.
In this paper in the part for declaration of the petitioncr, it is there that “The
symbol Phave chosen in order of preference - (8 Hand, (ii) X, (iii) X”. He also
- referred to lists of political parties and symbols in relation to elections in all par-
liamentary and Assembly Coastituencies other than the assembly constituencies in
the State of Jammu & Kashmir under Notification No. 56/79 dated 28th September
1979 Part 1I section 3 (ii), dated 28.9.79 wherein under Table I the reserved symbol
of Indian National Congress (I)is stated to be “hand”. The position or description
of “hand” is not given in the table. Mr. Lahiri therefore pressed the point that
what has been allotted to Indian National Congress (I) is “hand” simpliciter without
any description of the position or side of hand.

Therefore Mr. Lahiri would say that placing the “hand* in a horizantal position
is neither -wrong nor false representation of “hand” being the Congress (1) symbol.
As regards it looking like a hand glove rather than genuine hand, the submission
of Mr. Lahiri is that the five fingers of the hand are distinctly and separately visi-
ble as their natural exposition and that the palm is also quite visible and that what
has been alleged as trident in the middle o}) the palm is nothing but a part of the
palm linings. This being so, according to Mr. Lahiri, the ‘“hand” as shown in the
dummy ballot paper is a genuine one and not a false and wrong symbol.

.
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34. But it is common knowledge springing from the prudence of an ordinary man
of the society that a definite visible position of a physical thing has to be adopted
in order to serve the distinct purpose for which it is taken. In this view of the
ordinary course of haman behaviour in a civilised society we have to find as to
what particular position of the symbol of hand in the present case has been taken
up by the persons or parties concerned. There is no dispute about the symbol of
Congress (1) being a “hand” of man. The meaning of the hand as given in the
Webster’s 3rd International Dictionery (Unabridged) Vol. 1 is “the terminal pait
of the vertebrate fore limb when modified (as in man) as a grasping organ being
made up of wrist meta carpus, terminal fingers and opposite thumb or of these
parts excluding the wrist and exhihiting unusval mobility, flexibility both of the
digits and the whole organ™. The “hand” as given in Ext. P. 5 (list of free
symbols and national reserved symbols) which was supplied by the Election Officer
has the position of one of upright right hand facing palm. This shows that the
“hand” as Congress (I} symbol has been given and accepted in a position as given
by the Election Officer vide Ext. P. 5. The crux of the matter is what has been
adopted and accepted in the concerned circles. This position and visual represen-
tation of the “hand” was accepted by the party to whom it was allotted and also
this was known to other parties as well as the voters. The concerned party pub-
lished and circulated this position and visual representation of “hand” among the
voters. It has therefore to be presumed and I think there is no alternative hypo-
thesis in this respect that this position (upright right hand facing palm) of “hand”
is one which was adopted as the Congress (I) symbol. .

35. On this point the evidence on record has to be taken into consideration. P.W.
2 election petitioner Mr. R, Thangliana deposes “My symbol was upright right
hand facing palm. As candidates do I also started campaigning in my constituen-
cy”. Again he says “My symbol was shown wrongly in the dummy ballot paper
1.e. left hand glove was horizontally placed with a trident mark in the middle.
That was confusing and misleading for the voters” He states that Ext. P. 5 con-
tains this correct symbol marked Ext. P. 5 (1). In his cross-examination, he fur-
ther states that Indian National Congress (I) was allocated ‘“hand”
which was “practically upright right hand facing palm”. He continues “I did
publish my pamphlet contaming my Symbol. I tried to educate my electors about
my symbol asking them to vote for Congress (I). The pamphlets were widely
distributed in the Constituency”. P.W. 3, Lalsangzuala states ‘“On inspection I
discovered that the dummy ballot paper was printed on white paper and that Cong-
ress symbol was falsely depicted as hand glove in a horizontal position instead of
a hand in upright right facing palm position”. He further says that ‘“‘the symbol
of Congress candidate as printed on the dummy ballot paper is shown as hand
glove in horizontal position, whereas the symbol of Congress-1 Party, a recognised
national party is a hand in the upright position with palm. The symbol of Cong-
ress party in the dummy ballot paper was not possibly the symbol of Congress Party”
His further statcment is that false publication of Congress symbol in
the dummy ballot paper had asverse effect on the voters particularly the illiterate
voters and that Mr. R. Thangliana was defeated mainly because of the false publi-
cation of Congress symbol by the People’s Conference Party and t.at Mr. Zairem-
thanga won because this created great confusion among the voters 1n the cross-
examination he further states that Ext. P. 4 contained a glove of hand in horizon-
tal position with seperate shape of each fingerand thumb and that it Jooked like
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a glove, not like hand of man and that the size of wrist was not proportionate to
the hand wherefor it looked like a glove. P.W. 4 Shri '?hanchuama says
“They distributed paper showing false symbol of Congress (I). Right hand in up-
right position facing palm is the symbol of Congress (I). One left hand glove in
horizontal postion was shown in the papers distributed as Congress (I) symbol.
That is the reason why we lost in the election.” He continues “ I distributed
leaflets published by Mr. R. Thangliana in the public meeting. Those leaflets con-

ﬁc correct symbol of Congress (I).”” P.W. 5 Shri R. Zadawla deposes that
he was given two dummy ballot papers by the girls who were distributing them
on behalf of Respondent No. 1, and that he looked into the dummy ballot papers
and found that Congress (I) symbol was shown in both the papers as hand glove
in horizontal position. In the cross-examination he further states that the symbol
of his party Congress (I) was upright right hand. He also says “ In the dummy
ballot paper given to me by the lady workers of People’s Conference Party con-
tained no fingers in the glove shown in the dummy ballot papers ” Says he
“though no fingers were seen it was clearly indentified as a glove. There were
marks of fingers but actual fingers were not seen. There was picture of 5 fingers
in the glove.”

36. Respondent No. 1 Mr. Zairemthanga categorically states in his evidence “the
hand shown in Ext. P. (4) is not the symbol of Congress (I) and-I have not seen
such symbol in India of Congress (I). Congress (I) symbol is hand in upright posi-
tion facing: palm.” R.W. 2 Shri A.V. Pakunga says “I knew it was simply hand.
Only I knew that the symbol was hand.” R.W. 7 Mr. C. Ramliana and R.W. 8
Mr. Thangthuama also affirm that the symbol of Congress (I) was upright hand
facing palm.

37. It was argued for the respondent that all the PWs being Congress members
are interested withnesses and that this devalues the credence of their evidence. But
such evidence cannot be thrown away only on this acecount. In Birbal Singh v.
Keder Nath, AIR 1977 SC 1, it was laid down that interested witnesses are not
necessarily false witnesses and that the evidence of such witnesses must be sub-
jected to closer scrutiny. The witnesses in this case have been subjected to lengthy
cross-examination and nothing was elicited which could render their evidence
unworthy of acceptance. The contemporary document Ext. P.S corroborates
their evidence on this point. Mere political affiliation is no ground to think that
the witnesses have no interest in telling the truth. There has been no sug-
gestion on the part of the respondents that Ext. P.4 or P. 6 contained correct
symbol of the Congress (I) Party. There is no statement in the written
statement or in the evidence of the R.Ws that what has been displayed as Cong-
ress (I) symbol in Ext P.4/P.6 was correct symbol of Congress (I). In view of
the atoresaid discussion I find that the only inference that can be drawn in
this respect is that the Congress (I) symbol was upright right hand
facing palm and that Ext. P. 4/P.6 contained wrong and false symbol of Congress
(I) It 1s to be noted that Mr. Lahiri on behalf of the respondents argued that a
portion of the deposition of Respondent Mr. Zairemthanga should not be picked
out of his entire deposition to ascribe such admission of the symbol to him with-
out taking the evidence in its entirely. But Mr. Zairemthanga is ambiguous and
categorical in this statement of his evidence which is separable from the rest of his
deposition. The evidence for the election petitioner together with the statement of
Mr. Zairemthangs as well as of RWs 7 and 8 on thi8 point and other circumstans
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ces taken together po:ntedly and unerringly  show that the inference as regards wiong
and false reprcsontation of Congress (I) symbol in  Ext. P. 4 is a - compelling one

without scope of any other laternative conclusion. This wrong and false sy:mbol
was printed and published in relation to the election petitioner’s candidaiire.

38. The next question is whether this dummy baliot paper (Ext. P.4) was publish-
ed and circulated in 29 Aizawl ‘West Constitueucy in order to prejudice the election
propects of the petitioner and if so whethere it was done with the consent of ‘the re-
turned Candlddt{, or his elécticn ager! or. whether such publncatlon falls under “the
mischief of scction 100(1) (d) of the Act. :

39. . Numerous authormes on _both mdes were cited during the course’ of very
able arguments advanced by learned counsels of both sides on these points and
those authorities spell out certain tests of proof in cases like the present one.: A-
mong the cited cases are Haji C.H. Mahammad Kdéya v. T.K.S.N.A. Muthu Koya
AIR 1979 SC (54; Sultan Salahuddm Owasi v. Mahammed Usman Shahee, AIR
1980 (3) SCC 281; B.Rajagopalo Rama v. N.G.Ranga, AIR 1971 SC 267 M Na-
rayae Rao v. . Vanketa Reddy AIR 1977 SC 208.

40. The one golden f-hread inter a!fa.that tuns through all these decisiorsis tha;
the onus of proof of corrupt practice -in an. election case lies on the party alleging
the corrupt practice. It must at the same time be proved beyond reasopable doubt
as in the case of a criminal charge. However, in M. Narayan Rao (supra) it- was
held *“That thc charge of commission. of corrupt practice has to be proved teyvond
doubt like a criminal charge or guasi criminal charge: but not exactly in the’
manner of establishing the guilt in a criminal prosecution giving the oppriunity to
the accused to kcep mum. -The charge has to be proved on appreisal - of the
‘evidence adduc:d by hoth sndes specnally by the election pztitioner.”

41. Tt is the petitioner’s case that the dummy ballot paper (Ext. P.-4) was prmted at
the Hnamte Press. Aizawl and that the owner of the press and printer at
the relevant time was member of the People’s Conference Party. ‘But this narration
is not found in the election petition. The election petitioner says in his ceposition
“On seeing the dummy ballot paper I say that it was printed at the Hnamte Press,
Aizawl. According to me it should have been printed and published by rcspondent
No. 1 because on top of the paper there is an appeal in his name to the People.””

In Prabhu Narayan vA K. Srivastava. AIR 1975 SC 968, it was held “the only
charge made in the petition was the charge of publication of the pamphlets and
not - their printing. Any evidence regarding the printing was relied
upon only to corroborate the ‘' evidence  regarding distribution - of
the pamphlets. [t is obvious that when section 123 (4) speaks of publication, it
means distribution. Moreover, printing of the pamphlets would not fall under sec-
tion 123 (4). Therefore the failure to give particulars of printing cannct lead to
the dismissal of the petition. “It transpires from the evidence that a press of
the name of Hnamte Press was existing in Aizawl - and that the propric:tor “Mr.
Hpamte had his political affiliation with the People’s Conference Party. There ap-
péars to be no reason to think that such printing of Ext. P. 4 was done surrepti-
tiously in any otner press dlsplaymg the name of Hnamte Press and the name of
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Mr. 'Zairemthanga therein in order o pl.-a'ce the proprietor of Hnamte Press and . .

respondent No. 1 in embrarrassment. R'W. 3 Lalbeiseii, daughter of G.L. Hnamte
affirms the existence of the Press in Aizawl at the relevant time. There is no
doubt that Ext. P 4 dummy ballot paper was printed at the Hnamte Press.

42. Now the question of publication and distribution of the cffensive dummy ba!;
lot paper in 29 Aizawl West constituen¢y is taken up. In Piabhunarayan fsupra)
“it was held that the publication as used under section 123 (4) of the Act means

~distribution: In S.N. Balakrishna v. Fernardes, AIR 1969 SC 1201 it was laid down

that the petitioner may prove a corrupt practice by the candidate himself or his
" election agent or some one with the consent of the candidate or .his election agent
in which case he need not establish what the result of the election would have
‘been without the corrupt practice. If the petitioner does not prove -the corrupt
practice by the candidate or his election agent or any other per:orn:- with the con-
sent of the returned candidate or his election agent, but relies on a corrupt prac-
_tice committed by an agent other than an election agent he must additionally prove
how the corrupt practice affected the result of the poll. Uuless he proves the con-
sent to the commission of the corrupt practice on the part of the candidate or
his election agent he must face this additional burden. ' '

43. In the election petition the petitioner states that on 254.79 one Shri R.
Sangkhuma of Khatla which falis within 29 Aizawl West, passed over to him
copies of -dummy ballot papers and that on examination of the dummy ballot
papers he found that as against his{iname a wrong electicn symbol bad been
- shown which was left haud glove horizontally placed with trident in the middle
~as the symbol of the petitioner against his name in the dunmy ballot -paper.

" But Shri R. Sangkhuma has not been examincd as witness. It is further stated

in the petition that on being informed by Bawitluanga, a Congress candidate for

the assembly seat in 27 Aizawl North Constituency that similar . offensive dum-
my ballot papers were distributed in 27 Aizawl North, General Secretary of the
Congress Party Shri Lalsangzuala took wup the matter with the Returning’
Officer, Aizawl District and that the  Returning Officer adviced . the
General Secretary to file election petition after the election. It is futher stated that
Mr. Lalsangzuala submitted a written complaint in that behalf to the Returning
Officer but that was not accepted. In the petition it is stated that on 25.4.79 the
offensive dummy ballot paper was distributed among the voters in the Khatla
‘Bungkawn area which covers three villages having 3056 voters therein. The namey
of 4 ladies who distributed the dummy ballot papers are menticred in the getition
wherein 4 witnesses to such distiibution have also been named, but only ore of them
viz. Shri R. Zadawla was examined as P.W.5. Next it is- stated in - the
_petition. that on 27. 4, 79 being the date of election in 29 Aizawl West. dummy
" ballot papers were distributed in Tuikual area by Shri Thangthuama and
Shri C. Ramliana, Shri Thangchuama, President Village Council, Tuikual and Shri
. Lalkhuma of Tuikual (D) were witnesses to such distribution of the offensive dummy
- ballot paper. It is also averted in the petition that such dummy ballot papers were

- hung in the Public Notice Boards which was scen by said President of the- Village

- Council. Under para 19 of the petition it'is stated ‘‘After causing distiibution and
wide circulation of the dummy ballot papers, the Respondent No. 1 and his party
.workers and ageénts came to realise the mistake of them and so as a last minute
- moVve theyissued a letter to the Assistant Returning Officer under which the subject
wasshown ds information regarding publication and withdrawal of request to voters. In .
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this letter the President of the Party Shri D.P. Liankaja on 25.4 79 deeply rcgretted the
matter and seat the information to the Assistant Returning Officer.” This letter

according to the petitioner however’ did not counter-balar.ce the prejudicial effect
caused to the election prospect of the petitioner.

44. Respondent No. 1 in his written statement denied the allegations of printing
and publishing the offensive dumimy ballot pupess, but savs “Even if any such
dummy ballot papers were published the same was done without the knowledge,
consent and connivance of the respondent No.l. In any event purpoted circulation
of dummy ballot papers can never be reasonably calcuf;ted to prejudice the pros-
pect of the election petitioner (para 14). Again he says under para {6 of the writ-
ten statement’ At any rate even if any such distribution was made, the same did
not cause any prejudice to: the election petitioner.” Under pata 26, the respondent
states that Mr. Liankaia was merely the President of the Khatla P.C.P. Unit which
is nothing but a village unit and that the alleged letter dated 25.4.79 was written
to the Assistant Returning Officer by him on his own 2nd without authority and
knowledge and consent of the respondent or his agent and that even the Khatla
Village Unit of the Party did not authorise him to write such letter. '

_ 45. Mr. Majumder referred to N. Bimala: Debi v. K. Madhusudhan Reddy, AIR

1975 SC 1135 and stressed that the respondent has made dubious
pleadings in the written statement with relation to the ellegations in

the petition. In the aforesaid case it was held that the Respondent c¢sannot be
allowed to draft his pleadings in a dubious way and try to shape either his
evidence or his arguments to suit either theory. Mr., Majumder argued that such
dubious pleadings as referred to above mean the admission of the connected allega-
tions. But in the last analysis it is found that the respondent can ot ke charged
with duplicity in his pleadings. His case is that to his knowledge and with his
consent no such dummy ballot papers as alleged in the petition were published and
distributed and that even if these were published and distributed, he had no know-
lege of or consent to or connection with such publication and distribution. These
two lines of approach do not dislodge each other. Learned counsel for the peti-
tioner also referred to the pleadings of the respondent saying - that the pleaclings
suffer from thz vice of nontraverse. But 1 find that so far as the main allega-

tions are concerned, these have been substantially traversed by the pleadings of
the respondent,

46. The election petitioner refies on the following things to prove publicition
and distribution of the offending dummy baillot papers in 29 Aizaw! West
Constituency on 25th and 2%th of April, 1979, (1) the oral evidence; (2) com-
plaint filed by Mr. Lalsangzuala, General-Secretary of Congress (I) Party to the
Asistant Returning Officer; (3) letter of regret written by Mr. Liapkaia. Presi-
dent' of Khatla P.C.P. Unit, (4) printing- of the dummy ballct paper in

47. P.W . 2 is the election petitioner Mr. R, Thangliana who says that Mr. R.
Sangkhuma showed him a dummy ballot paper on 25th April at about 10 A.M,
He did not take any. serious view of this, but in the following morning while
he was sitting in the Congress (I) Office. Mr, Zadawla came there and told the
petitioner about similar dummy ballot papers. There were some other leeders
of Congress (1) in that Office at the time. All of them checked the dummy
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‘ballot papers and found inter alia that the wrong symbo! of Congress () was

shown in those dunimy ballot papers. The witness further states that the Ge-

neral Secretary Mr. lalsangzuala told him that he had already taken up the matter of
wrong dummy ballot paper with the Returting Officer and tried to submit a
written complaint to him and that the Returning Officer did not accept the written
complaint. .The witness identifies Ext. P. 4 dummy ballot paper. On 28th April
after the election at about 4 P.M. Mr, Thanthuama P.W. 4 came to the Cong-
ress (1) Office with copies of the same dummy ballot papeis and told him that he
had received the dummy ballot papers from. Mr. Thangchvama a P.C. Party wor-
‘ker and that he had coliected the dummy Dballot papers, one from

“Mr. C. Ramliana-. P.C.P. worker of Tuikual village and that Mr. C. Ramliana in .

his. . turn collected the . dummy ballot papers from one Mr. Lalkhuma in
‘the morning of 27th April. The witness further states that My, Thanchuama had
a quarrel over the dummy ballot papers with the People’'s Cocference
Party workers. The  witness deposes that he published’  his
own pamphlets- containing his symbol and tried to educate the electors.
about his symbol asking them to vote for Congress (I). But the witness (election

petitioner) did not himself see any distribution of the offending dummy ballot pa-

in the constituency. P.W. 3is Mr. Lalsangzuala, General Secretary of Cong-
ress (I) at the relevant tin-e who deposes that e came to know from his party wor-
kers that the People’s Conference ‘Party workers were distributing extensively . duim-

- my ballot papers and that a few days before the election day he found in Khatla -

dummy ballot papers. But he does not name his party woikers from whom he
‘learnt thereabout. On 23rd April 79 one of his Secretaries Mr. Benitluanga who
was a candidate from Aizawl North Constituency brought a dummy baliot paper
issued by Brig. T. Sailo, People‘s Conferencc Party cundidate fiom the same con-
stituency and complained that the Congress symbol was falselv printed therein.  On
‘inspection the witness saw that wrong and falsc. Congress (1) symbol was priited
on the dummy ballot papers. He also found riany other illegalities in the dumsmy
ballot paper He found also a communzl appeal contained in the reverse side of
"the dummy ballot paper in the name of one Mawi’s Mother which of course does
not concern us here. The witness prepared a com»laint report and took it along

with dummy ballot paper to the Returning Officer personally. The Returning

Officer told him that he could not do anything and that the witness could
submit election petition after- alection. The Returning Officer did not accept
~ the complaint. Ext..P. 7 is the copy of the complaint report. The witness
.corroborates the statement of P.W. 2 as to what happened in the Congress (1)
Office on 26th April as regards the dummy ballot paper: As there was. very little
time left before the poll, the witness advised others of his- party to discuss . the

matter after the election and thatthere was no time for dispzlling the confusion.

created to the voters by the dummy ballot papers. The witness also identifies Ext.
P. 4 dummy ballot paper saying that it contains a wrong and false publication of
Congress (I) sumbol in the dummy ballot paper had most adverse affect on the
-votets particularly the illiterate voters. He came to know from Mr! R. Zadawla that
a letter of regret was sent to the Assistant Returning Officer by the People’s Con-
~ference Party Unit of Khatla. The witness however did not see himself the distri-
‘bution of dummy ballot papers. He did not r:ake any enquiry from the Haamte
Press as'to ‘the dummy ballot -paper. He could not himself get a Single copy' of
the dummy ballot paper on enquiry from his party workers. . S O
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43. P.W. 4, Shri Thangchuama was a member of the Aizawl District Congress
Committee and also a village council President of Tuikual. He worked for Cong-
ress (I) candidate during the Assembly election of 1979 in 29 Aizawl West Con-
stituency. He visited all the villages except a few which lay in the south of 29
Aizawl West and .arranged for public meeting. He also participated in
door to door campaign for Confress (1) in the said constituency and distributed
leaflets published by Congress (I). During campaigning he was preceeding from
Tuikual to Luangmual and on way saw Mr. Zairemthanga, Respondent No. |
doing house to house campaigning at Vaivakawn and also saw workers of Pegple's
Conference Party doing house to house campaigning and distributing pamphlets
and leaflets. According to the witness they were distributing papers showing wrong
symbol of Congress (1) i e. one left hand glove in horizontal position in place of
right hand in upright position facing palm which is the symbol of Congress (I).
On the day of election he went to Tuikual polling station at about 7 A.M. to
cast his vote there. On way he saw papers showing wrong symbol of Congress
(I) which were displayed and hung all about those places. He saw thosc papers
hanging in notice boards, fences and hill sides. At the polling booth, says he “we
had not arguments with the workers of People’s Conference Party about those
papers. On the question of displaying wrong symbol of Congress (I), we were ve-
ry much disappointed and told them that we will go to law. At this time Mr,
Zairemthanga appeared there “Although this witness was at the polling booth
from morning till 3 P.M,, he does not say what Mr. Zairemthanga did thereafter. He
identified Ext. P. 4 and says that he saw similar dymmy ballot papers in Tuikual
area and that those papers contained slymbo} like Ext. P. 4 against the name of
the election petitioner. On 28th April, he went to Congress Office and handed
over two dummy ballot papers to Mr. Thangliana which he collected on the day of
election., Of the three dummy ballot papers which he collected, one was hanging
somewhere and the second one was given to him by Mr. Thangthuama, a People’s
Conference Party worker and the third one was collected by him from Lakhuma who
had collected it from C. Ramliana. In the cross-examination he says he gave two
copies of dummy ballot paper to Mr. Thanthuama on 28th April. When he han-
ded over the dummy ballot paper containing Mawi’s Mother appeal to Mr. Lal-
sangzuala on 28th April, the latter told him that he had already summilited one
complaint. P.W. 5 Shri R. Zadawla was an Executive Member of the District
Congress Committee and General Secretary of Block Congress of Aizawl West
Constituency and also Secretary of Khatla Unit of Congress (I). In the elections
of ’79 he worked for Congress (I) candidate at Khatla and Bungkawn within 29
Aizawl West. He and other workers of Congress (I) organised public meeting, con-
ducted house to house campaign and distributed symbol of election petition in the
first part of April/79. He saw the workers of People’s Conference Party distribu-
ting dummy ballot papers and names those distributors who are - {1) Tlangengi,
daughter of Liankaia (President of Khatla Unit, PCP), (2) Zodinpuii Sailo. daugh-
ter of Khatla Unit Committee Member of PCP. (3) Lalkrosthangi, daughter of
Zatianga, Treasurer of PCP, Khatla Unit, and (4) Lalbeiseil, daughter of G.L.
Hnamte, owner of Hnamte Press. Those ladies distributed dummy ballot papers
at Khatla and Bungkawn on 25th April/79 morning. These ladies were distribu-
ting those dummy ballot papers while the witness and others of his party were
distributing symbol of the election petitioner. It is the evidence of the witness
that those lady workers gave their dummy bollot papers to the witness and
others of his party jokingly telling them to vote for their party although the
witness and others belonged to a Vai Pawl Party. The witness and others also gave
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their leaflets containing the symbol of Mr. Thangliana to those lady workers telling
them to vote forthem. This was done by them jokingly. The witness was given
two dummy ballot papers by those girls. On looking into the dummy ballot papers
the witness saw the Congress (I) symbol having been shown as hand glove in ho-
rizontal position. In one of those dummy ballot papers he saw an appeal in the
name of Mawi’s Mother. On 28th April the witness went to Congress office to
meet Mr. Lalsangzuala. Before that he also visited the Congress office and handed
over those dummy ballot papers to Mr. Thangliaha and Mr. Bawitluanga. On
28th April he informed Mr Lalsangzuala at the Congress office that he had heard
at Khatla polling station people talking about submission of apology with regard to
the dummy ballot paper to the R.O. or somebody else.

49. In his deposition Respondent No. | denies the allegations brought by the elec-
tion petitioner and says that it is not a fact that those dummy ballot papers like
Ext. P.4 were published and distributed with his consent and knowledge. He also
denits such papers having been distributed by his workers or those
4 ladies named by the election petitioner. After receiving the election petition, he
enquires about this and came to know that ne such dummy ballot papers were
distributed in Khatla Bungkawn on 25.4.79 or in Tuikual on 27.4.79. He also en-
quired and found that no such paper was hung in public notice boards. He also
enquires of Mr. D.P. Liankaia about the alleged letter of regret written to the
Assistant Returning Officer, but Mr. Liankaia denied to have issued such a letter.
He further says that Mr. Liankaia was President of Khatla P.C.P. unit which is no
more than a village unit and that the alleged letter dated 25.4.79 was written to
the R.O. by him on his own account and without authority, knowledge and con-
sent of the witness (Respondent No.l1) or his agent. He also affirms that even the
Khatla village unit of the party dit not authorise Mr. Liankaia to write this letter.
As. regards Mr. Hnamte, Proprietor of the Hnamte Press, he says that this person
might be the worker of People’s Conference Party. The witness says that during
the election campaign he published leaflets containing his appeal and photograph.
He is not sure whether some of his papers were printed at Hnamte Press. He also
does not know whether those lady workers (named above) were his wokers, The
witness gives out that he did not know all the activities of his party workers and
that normally they work with knowledge &nd consent of the party units.
RW. 2 is Mr. A. V. Pakunga. He contested the assembly election in
1979 from 29 Aizawl West Constituency. He does not give any light about
publication and distribution of dummy ballot papers; but he deposes that he heard
Mr. Thanchhuma telling about the quarrel between Congress Workers on the one
hand and the P.C.P. workers on the other hand in'the shop of Thanchhuma and
that he saw Thanchhuma at the polling booth of Tuikual on the day of poll. He
affirms that People’s Conference Party had girl workers doing house to house
campaign at Dinthar which is about 3 KMS from Khatla. He come to know
about the complaint lodged by Mr. Lalsangzuala to the Returning Officer regar-
ding the dummy ballot papers afterwards and does not remember from whom he
learnt this and that was about three months after the election. R.W. 3, Lalbeiseii,
daughter of G.L. Hnamte is aged 18 years. It t(ranspires from her deposition
that she is not a member of any political party nor is she connected with
any political party. She did not take part in any compaigning for any
political party in the election of 1979. About 2/3 months after the elec-
tions respondent No. 1 met her and enquired from her regarding distribu-
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tion of dummy ballot papers. She informed him that she never distributed any
dummy baliot paper. She denies her acquintance with the other girls named by
the petitioner as having distributed dummy ballot paper. Hnamte Press belongs
to her family. She does not know if respondent No. 1 visited Khatla before the
election. She is a resident of Khatla and denies having met Mr. Zadawla on 25th
~April, 1979 on the way. But later she says that she does not remember
if she met Mr. Zadawla before the elections. She also denies
having given any dummy ballot paper to Mr. Zadawla on 25. 4. 79
telling him jokingly thdt he was a Vai Pawl and that he should vote for Mr,
Zairemthanga.

50. R. W. 4 is Lalkrosthangi. daughter of Zatianga. She is aged 14 years and
belongs to Khatla. On seeing Ext. P. 4 she says that she never saw this paper
before. She did not distribute any ballot paper like this. She knows Tlangengi
and Zodinpuii of Khatla. After the elections Mr. Zairemthanga met her and en-
quires from her as to whether she distributed dummy ballot papers. She re-
plied in the negative. She denies having given Pu Zadawla any paper being in
company with Lalbeiseii, Zodinpuii and Tlangengi on 25. 4. 79. R. W. 5 s
Tlangengi, daughter of D.P. Liankaia. She is aged 24 years and belongs to Khat-
la. She is an L.D. Assistant in P.W. Department. She denies having worked for
any candidate in 1979 elections. Her father belongs to People‘s Conference Party.
She did not distribute any paper like Ext. P. 4 or P, 6. After 2/3 months of the
elections Mr. Zairemthanga met her at her house and on his enquiry whether she
distributed the papers in which the photograph of M. Zairemthanga was printed
she said I distributed. He showed me one white coloured paper resembling a hal-
lot paper. This was attached to some other paper. The paper was thicker than
Ext. P. 4. That was the only paper shown to me”. She was a voter in the afore-
said elections. Again she says “1 was not a worker of the P.C.
Partv  candidate during the last election in 1979. 1  distributed
papers for Mr Zairemthanga in the last election. 1 did not
distribute papers with Lalbeiseii, Zodinpuii and Lalkrosthangi. I took my small
sister with me to distribute the papers. I gave them to my neighbours as my father
asked.” Next says she in the cross-examination “He (Zairemthanga) asked me
of the papers I distributed. I distributed about 2/3 copies of pamphlets bearing the
phothograph of Mr. Zairemthanga. Mr. Zairemthanga told me showing a paper
which is little thicker and bigger than the ballot paper from his file white in co-
lour and told me Mr. R. Thangliana had filed a case in the High Court accusing
him of distributing the same. Mr. Zairemthanga asked me whether I, Lalbeisen,
Zodinpuii and Lalkrosthangi distributed those papers. I only told him that I did
not distribute and 1 did not tell about other girls. I do not know if they have
distributed. I cannot say if they distributed dummy ballot papers .. ... 1 used to
meet Mr. Zadawla on my way to church. He used to play with me.” It is also in
her evidence “My father told me that summons from the High Court has ceme
and that I should go to stand as witness to depose regarding distribution of dum-
my ballot papers”. She further says “Mr. Zairemthanga showed me a paper which
may be similar to Ext. P.4 which is white Colour. I do not remember ir that
. paper contained the seven names and seven symbols as there in Ext P.4
That paper did not contain the photograph of Mr. Zairemthanga. [ do
not remember if it contained his name, Zairemthanga as in Ext P4
2 ........ in the papers shown by Mr. Zairemthanga I am not sure
if there was a hand in horizontal position as in Ext. P.4(1). But there¢ may ke
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hand in upright position. I do not know if he showed me a paper like Ext. P.4
bearing the name of Mr. T. Sailo. He did not show me any paper with §1m1]ar
writing as in Ext. P.6 ... ... ... ...+t might be that he left the house after asking me
about the paper like Ext. P.(4)”

SI. R.W.6 is Zodinpuii. She is aged 24 years and belongs to Khatla. It trans-
pires from the evidence that she did not campaign nor did she work for any politi-
cal party in the elections of 1979. She denies having seen any paper like Ext. P.4
before her coming to the witness box. Mr. Zairemthanga met her and enquired
from her as to whether she distributed papers in the elections. She said that she
did not distribute any paper either alone or in the company of other ladies. She
denies having passed over any paper to Mr. Zadawla of Khatla. She discloses
that she did not know in which case she was summoned by the Court but the driver of
the car in which she had to appear in Court. This took place in Mizoram House
at Gauhati. She does not know if that in Mizoram house the other lady witnesses
talked to her about the case. Says ““Mr. Zairemthanga did not ask me if I had
distributed any dummy ballot paper, but he only asked me whether I had distributed
any paper. ! did not ask why he was asking me this question. He did not tell me that
Mr. Thangliana had filed a case in the High Court alleging that I and Lalbeiseii and
others had distributed dummy ballot papzrs.” She denies having seen any paper like
Ext. P.4 or P.6 nor did any body show her any such paper before. P.W.7 is Mr. C. Ram-
liana of Tuikual who is anemployee of a motor workshop in Tuikual. He took part
in the election campaign in 1979 for the People’s Conference Party. His activity
was confined to Tuikual area. He along with others distributed papers house to
house and the papers contained an appeal of Mr. Zairemthanga. He denies hav-
ing distributed any paper like Ext. P.4 and says that the papers they distributed
contained a photograph of Mr. Zairemthanga and the symbol of the People’s Con-
ference Party. 2/3 months after the elections Mr. Zairemthanga met him and showed
him a paper like Ext. P.4 and informed him that Mr. Thangliana had filed a case
alleging distribution of papers like this. He informed Mr. Zairemthanga that he
did not distribute any such paper. Mr. Zairemthanga went to the polling station
of Tuikual at about 10/11 A.M. during his presence there. He says that he distri-
buted two kinds of papers — one containing the photograph and symbol of Mr. Zai-
remthanga and the other containing an appeal issued by the People’s Conference
Party to voters for voting in favour of the Party. He also deposes that Mr. Thang-
thuama also distributed papers on behalf of the People’s Conference Party. The
witness deposes further  “I had seen posters, pamphlets and appeals
hung on the walls and fences in the Tuikual area. 1 saw many
posters and pamphlets including those of Congress I on public notice
boards within Tuikual area. I did not see any Congress pamphlets with
photo%raph, but I saw pamphlets with symbols. I did not see any other appeal ex-
cept those with the photograph and symbols” R.W. 8 is Thangthuama who is a
member of the People’s Conference Party since its inception in 197S. In the elec-
tion of 1979 he worked for the People’s Conference Party in Tuikual area. He
denies having distributed any dummy ballot paper like Ext. P.4 or P.6.
About three months after the elections Mr. Zairemthanga went to his residence and
showed him a paper like Ext. P.4. Mr. Zairemthanga enquired of him as to whe-
ther he distributed papers similar to those during the elections. He replied in the
negative. He did not meet Mr. Thanchuama on the day of poll. But he met him
after about two weeks of the election. He says that he worked together with Mr.
Liankaia for the party. Apart from other workers including the witness, there
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- were also lady workers for his Party. Those lady worker istri

during the election campaign. He fgrther says thit there vsv;]:oqu(iitles:tr;bulﬁgngefp eor?_
lady workers for the P.C. Party. The witness says “We also distributed our papers
to voters who were thought to be Congress supporters. The Congress workers glso
gave their papers to our workers. I did not give the papers to Mr ‘Thanchuama
because he did not belong to my area.” He further says that there was no distri-
bution of papers at Tuikual when the public meeting was held at Tuikual in waich
Mr. Zairemthanga was present. Says he “Around Tuikual area on kil sides,
fences, walls and public notice boards and al] around there v.cre huge
number of posters, appeal and pamphlets hung all around. It was not
possnl‘)‘le for me to read or see individually all the appeals and porters”. Also he
says “As Mr. Zairemthanga was one of the leaders of the Party, whatever peper
was distributed was distributed with his knowledge and consent’. R.W. 9 is Shri
K. Biakchungnunga, the President of the People’s Conference Party. Fe bagged
one seat of the Mizoram Assembly ir the elections of 1979 on behalf of i:s party.
‘He discloses ‘thal the appeals for votirg issued by individual candidates of his perty
had to be approved by the General Headquarters and that apart from the Head-
quarters no other unit or branch of the party was permitted to publish ary appeal
or any other document. He says that Mr. Zairemthanga published an appeal re-
questing to vote for him containing his photograph and another appeal containing
his bio-data and that these documents did not bear the symbosl of any othzr party.
He denies that any baliot- paper like Ext. P.*4 or Ext. P.6 was published and
distributed under the authority or knowledge of the party headquarters
or any subordinate unit of the party. It 1s disclosed from his e¢vidence
that some of the candidates might have got their personal appeals printed
in other Presses than the Maranatha Press. The witness did not inquire in the
A.R.O’s Office as te whether Mr. Liankaia has written any letter of
apology to the A R.O. (Mr. Gupta) when he came to know of this aliegation
from the election petition. R.W. 10 is Mr. Lalhmingthanga who
belongs to People’s ‘Conference Party and who was a resident of
Khatla. Mr. Zairemthanga met him in June/79 after the elections as he was Sec-
retary of the party unit and as Mr. Jiankaia was out of Aizawl and apprised
him of the election case. On enquiry made by Mr. Zairemthanga in that behalf
about publication of dummy ballot papers and about the letter of apology writtz=n
by Mr. D.P. Liankaia to A.R.O. in connection with distribution of dummy ballot
papers, the witness told Mr. Zairemthanga ““That the Unijt President had 10 au-
thority to print such papers and further that the unit itself did not have any au-
thority to make any printing or publication of papers without the instruction of
General Headquarters.” The witness further says that he knew that Mr. Liankeia
did not print any paper like Ext. P. 4 and did not distribute any such paper
or did not scnd any letter of apology to the AR O. The witness discloses
that Mr. Zairemthanga did not discuss with him about thg issue of dumray
bullot papers by Mr. D.P. Liankaia.

52. Frow the evidence of P. W. 4 Thangchuama and the evidence of P. W. §
R. Zadawla it transpires that the offending dummy ballot papers were distrituted in
29 Aizawl West Constituency by the workers of the People’s Conference Party. As
said before P.W. 4.saw such distribution on 27th April while he was proceeding
from Tuikual to Lucngmual he saw workers ‘of People’s Conferernce Paity
doing house to house campaigning and distributing pamphlets and leaflets. Fe also
says that they distributed papers showing wrong symbol of Congress (I). Such fa-
pers were displ:yed and hung all around such as on notice boards, fences and hill



ides. He also says that at the polling booth they (Congress-1 workers) had not
le(z:rcatioh with th)f/: workers of the Pcople’s Conference Party about those pap};:rs
and on the question of displaying wrong symbol of Congress (I). He deposes t élt
papers similar to Ext. P.4 dummy ballot paper were distributed in Tuikual are? y
the workers of the People’s Conference Party. P.W. 5 Mr. Zadawla as said before
deposes to the fact of distribution of wrong dummy ballot papers at Khatla and
Bungkawn on 25th April, 1979 morning by Tlangeng, Zodinpuii, Lalkrosthangi and
Lalbeiseii. This took place while the witness and other workers of Congress (I)
were distributing the symbol of Mr. Thangliana. He also says that those girls
workers handed over to them jokingly some offending dummy ballot papers ask-
ing them to vote for People’s Conference Party and that the witness and others
of his party also passed over to those girls leaflets containing the symbol of Mr.
Thangliana in turn asking them jokingly to vote for them (the Congress-I part)f).
The evidence of these two witnesses has -not been shaked by cross-examination 1n
this respect. The girl workers who have been examined by respondent No. 1 of-
course denied such distribution. R.W.5 Tlangengi however admits that she distri-
buted Papers for Mr. Zairemthanga in that election though she denies having done
so together with other three girls examined in this case. She says that she took

her small sister to accompany her in the work of distribution of papers. But at

the beginning of her deposition she gives out that she never worked for any candi-
date in the elections of 1979. She also says that she distributed those papers as
told by her father Mr. D.P. Liankaia. Of-course she narrates that she distributed
2/3- copies of pamphlets bearing the photograph of Mr. Zairemthanga. As regards
Mr. Zadawla she admits that she had playing terms with him in her examination
she further states that before coming to the Court her father told her that she
should stand as witness to depose regarding distribution of dummy ballot papers.
A thorough scanning of the evidence of the girl witnesses for respondent No. 1 to-
gether with the political affiliation of their fathers point to an inference though not
conclusive that they took part in distributing the offending dummy ballot papers.
It is to be noted that no pamphlet or dummy ballot papers has been produced in
Court on behalf of respondent No. 1 alleged to have been distributed by the workers
of the People’s Conference Party. The evidence of the eye-witnesses for the peti-
tioner viz. Mr, Thangchuama and Mr. Zadawla is rather corroborated by the shaky

evidence of the girl witnesses for respondent No. | along with other materials
on record. _

53. The evidence of complaint filed by the General Secretary Mr. Lalsangzualla
also remains unshaken and it is corroboratad by the written statement of respondent
No. 7. It does not appear from the record that respondent No. 7 has any hostile
interest against respondent No. 1 or that the aforesaid written statement was not filed
by/or on hehalf of respondent No. 7. Next as regards the letter of regret written
by Mr. D.P. Liankais# President of Khatla Unit it has to be said that this is corro-
borated by the evidence of F.W. 1, Mr. T Gupta. He was the Assistant Returning
Officer and be says “Mr. D.P. Liankaia submitted a petition to me stating that he
published some dummy ballot papers. He submitted some documents with the petition
I do not remember having rcceived any dummy ballot paper along with the petition.
I have come across dvmmy ballot papers lime one as document ‘X’. The
document marked ‘X’ is the document marked Ext. P4 ........ on being instructed
by the Returning Officer, I forwarded the application with all, enclosures to the
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Superintendent of Police for necessary -action.”” There is no suggestion on behalf of
respondent No.l that the petition referred to by Mr. Gupta as having been submitted
by Mr. Liankaia was something else than the alleged letier of regret. This js a

strong corrobotation of the evidence of such a petition adduced on behalf of the
election petitioner

54. The offending dummy ballot paper has been found to have been printed at the
Hnamte Press and it has been seenthat the owner of the Hnamte Press was affiliated
to the People’s Conference Party. R.W. Lalbeiseii is the daughter of Mr. G.L. Hnamte,
owner of .the Press. As it has been found that the questioned dummy ballot paper
was printed at the Hnamte Press, a presumption goes in favour of the election
petitioner that the dummy ballot paper was also published and distributed.

55. As regards the documentary evidence this has been discussed before. The
existence of Ext. P. 4 itself points to the fact that though to a very limited extent
that such dummy ballot papers got circulated in the area of 29 Aizawl West
Constituency.

56. It has not been the case of the respondent that the election petitioner or
somebody else on his behalf or any other persen or party printed and distributed
this dummy ballot paper in order to put the respondent in difficulty and to give a
handle to the clection petitioner for coming to Court with an election petition in
case he got defeated.

57. It having been found that the oifending dummy ballot paper was distributed by
some workers of People’s Conference Party, it remains to_be seen as o whether
respondent No.l or his election agent or any other person with his consent or with
consent of the election agent published and distributed this dummy ballot paper.

58. 1In S.N. Balakrishna (Supra) it has been laid down that there must be some
reastnable evidence from which an inference can be made of the meeting of the
minds as to the publication or at least a tacit approval of the general conduct of
the agent. Balakrishna also laid down the standard by which the returned cindi-
date may be held liable for currupt practice perpetrated during the elections. It is
an established principle of the law that mere knowledge of corrupt practice is not
enough to rope in the returned candidate on the ground that such knowledge
implied consent as it has been ruled in several " cases that knowledge is not consent.

59. It bas been argued on behalf of the election petitioner that though there be
no direct evidence to prove consent of respondent No. 1 to the publication of the
offending dummy ballot paper, it must be found to have been proved by the cir-
cumstantial evidence on record. Practically there is no direct evidence to prove
that the dummy- ballot paper concerned was in fact printed, published or caused
to be published or printed by any agency of the returned candidate. The ele:tion
petitioner’s case is that it was done with the consent of the returned candidate.
Learned Counsel Mr. Majumder referred to B. Rajagopala Rao v. N. G. Ranga
AIR 1971 SC 267 and argued that by the circumstances on record it has been
established that respondent No. 1 had his consent to the printing and publication ef the
dummy ballot paper. In B. Rajagopala (Supra) it has geen held that proof of ex-
ress consent is not necessary and that inference of such consent may be raised
rom the circumstances. It was also held therein that prior knowledge of the con-
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tents and the knowledge that it is likely to be published may raise and inference
of consent, if the candidate deliberately keeps quiet does dot stop the publication
if it be within his power and that where the offending matter has already been
puhlished and thereafter it comes to the knowledge of the candidate at the elec-
tion and he does not take steps to repudiate its, the consent may not necessarily
be inferred unless the candidate or his election agent permits or aids in publica-
tion. In the instant case no prior knowledge or knowledge at the time of the elec-
tion on the part of the returned candidate has been proved. It is in evidence that
before the poll day there was a meeting for the People’s Conference Party which
was attended bv respondent No. I, but there is no evidence that the offending
dummy ballot paper was distributed either in the meeting or dyring the time of
the meting in the surroundings of the venue of the meeting so as to ascribe
knowlegde thereof to the returned candidate. From the evidence of P.W. 4
Thanchuama it is found that when there was an altercation between the
workers of the People’s Conference Party and the workers of Congress
Q)] at the polling booth, Mr. Zairemthanga appeared there.
But it is not on record as to whether Mr., Zairemthanga came to
know of the subject matter of the altercation or of the matter of circulation of wrong
dummy ballot papers. Apart from this, there is no evidence to show that respondent
No. 1 visited the area during his election campaign or that he had any possible
source of informotion about the dummy ballot paper or knowledge about the
Printing and publication thereof. Mr. Majumder argued that because the dummy
ballot paper was printed in the Hnamte Press and beeause the dummy ballot paper
was circulated by the workers of the People’s Conference Party and olso because
Mr. D.P. Liankaia wrote a letter of regret about the dummy bailot paper to the A.
R. O. it must be held that the returned candidate had knowledge of and consent
to the publication of the dummy ballot paper. But there is no allegation that the
letter of regret was submittd by Mr. D.P. Liankaia with knowledge/consent of the
general headquarters or of the returned candidate. Mr. Majumder also argued that
Mr. D.P. Liankaia was a responsible person of the party being President of the
Khatla Unit and that his letter of regret could not have seen the light of the day
without the consent of the returned candidate or without prior consultation with
the returned candidate. But there is no compelling reason to make this inference.
It is the case of the returned candidate that even if the dummy ballot papers were
circulated and even if Mr. D.P. Liankaia submitted a letter of regret to the A.R.O.
both the things were done without knowledge and :onsent of the returned candidate.

[t has not been proved or thereis no material where from it can be
inferred that Mr. Liankaia besides being unit President of Khatla unit of the
P.C.P., was 4lso an election agent/agent of the returned candidate.: It is also not
there in the evidence that the dummy ballot paper was published and circulated
with consent of any election agent of the returned candidate. It is the case of
the election petitioner that because there is an appeal in the name of Mr. Zairem-
thanga in the offending dummy balfot paper, it has to be presumed that it was
published with his consent. It was also argued that the returned candidate did
not produce in Court the pamphlet or leaflet that was circulated in his favour du-
ring the election for which it has to be taken that the offending dummy ballot pa-
per was the ong/ document which was published :nd circulated in favour of respon-
dent No. 1, But 1 think that this is not enough to establish a nexus between
consent of the returned candidate and any of these circumstances beyond reasona-
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ble doubt. As referred to above, the principle is that the charge of corrupt
practice has to be established beyond reasonable doubt although in M. Naraya na
Rao (supra) it was held that the respondent has also some duty in meeting the
evidence of the election petitioner ¢nd that he should rot be allowed to keep mum.
But in that decision and in the other decisions referred to above, it was
held that the onus of proof mainly lies on the election petitioner
regarding corrupt practicee  The principle of criminal jurisp:udence
that the onus of the defence is less stringent than that of the prosecution is also
applicable in an election dispute. In the instant case as said above, there is no
cogent evidence to show beyond reasonable doubt that the returned candidate had
any consent with regard to the dummy ballot paper. Mr. Majumder’s another con-
tention was that in view of the evidence of the R.Ws. who :deposed that all pagers
were circulated with the approval of the Head Quarters of P.C.P. or respondent
No. 1, it must be taken that the offensive 'dummy ballot paper received approval
from that Head Quarters and the respondent. But the logic does not appear to be
sound as if one way be taken there, the reverse way may not be there. The circum-
stances alluded to by Mr. Majumdar no doubt 1aise some suspicion of complicity of
respondent No. 1 in the matter of publication of the offensive dummy ballot paper;
but suspicion is no substitute for proof.

60. Now it has to be seen whether the case falls under the mischief of section
100 (1) (d); that is whether the result of the election in so far as it concern the re-
turned candidate has been materially affected by any corrupt practice committec in
the interest of the returned candidate by an agent other than his election agent.
Firstly, it has to be said that there is no proof that those who, published/distributed
the dummy ballot papers were agents of the returned candidate or whether
any of them was an agent of the returned candidate. To work for a
particular political party does not imply agency for the candidate of the party.
Some enthusiastic workers of the People’s Conference Party or supporters of the
returned candidate might have published the offending dummy ballot paper, but
this does not imply that they had any agency of thereturned candidate. Secondly, out
of an electorate of 10,013 voters in that constituency, the returned candidate recei-
ved 2,448 votes in his favour while the election petitioner received 1,352 votes. So
there was a difference of 1.096 votes by which the returned candidate won the elec-
tion. It does not appear unless there are special circumstances leading to such an
inference, which in my view are lacking in this case that the returned candicate
won the election by such a wide margin against the election petitioner due to the

“publication of the dummy taliot--paper. ~“The—extent of the circulation of the

dummy ballot paper has not been showii by the election petitioner. There is evidence
that the party worker of the election petitioner held intensive and extensive election
campaign publishing and circulating the correct symbol of the election petitioner
in the constituency. His case is that about 20% of the voters are -cultivators
engaged in Jhum cultivation and most of the people are either illiterate or semi

literate. It is also his case that some Nepali Gorkha people who are mostly

engaged in rearing cows for milk are mostly illiterate. But it has not been proved
by the election petitioner by evidence as to what was the percentage of Gorkha voters
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in the constituency and their percentage of illiterecy.. On the other hand it is
found from the evidence of the returned candidate that there was quite a good
wumber of educated persons among the Nepalis and that many of them were ser
- ving in schoolsand other establishments. After all it has not been proved by the
election petitioner that the result of the election in so far as if. concerned the
returmed candidate has been materially affected by the corrupt practice  comamitied
in- hig interest. It 1g the efore f oundy that the matter of publication of the dummy
ballot paper does not fall within the mischief of section 100 (1) (d) of the Act.

61. The issues are therefore answered as aforesaid.

62. In view of the aforeseaid discussion and the cooclusions it.is foubd that the eleo

tion petition has %o be dismissed and it is hereby dismissed. In view of the ciscumne.
tances of the case. The election petitioner will pay to Respondent No. 1| cest of
Rs. 500.00 (five hundred) only. - e U
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