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For the petitioners :  Mr A.K.Bhattacharyya,
Mr A.K.
Mr K. Agarwal.

For the respondents : Mr. A M. Mazumdar,
Mr S.S. o @
Mr K.P.
Mr M. Nath

Dates of hearing . 4.10.93, 5.10.93, 6.10.93, 7.1093, 8.10.93.
22.11.93, 23.11.93, 24.11.93, 25.11.93,
30.11.93, 14.12. _

Date of judgment :  the 15th July, 1994,

JUDGMENT AND @RDER

All these above i5 elcction petitions have keen filc¢ on common grounds, i.e.
corrupt practice. The facts of all these election pciiiions arc similar.  Therefore,
1 propose to take up all these petitions and dispose ther o by a common judgment.
The grounds of attack in the petitions are that the rcturred candidatc, namety, the
Ist respondent in each petition had indulged in and wcie guilty of corrupt practice.
The 15 election petitions had been filed in this Court or the same day, i.e. on March

9, 1989. .

]

2. The facts of the case may be stated as follows v

Mizoram, a tiny hilly State, situated in the cxtren: corner of North Easiein
Region of the Country. Mizoram attained statehood in 15 month cf February 1987.
Two years thereafter, the elections were held on 21st Jarusry, 1989. The 1st respon-
dents of these election cases contested the State Assembiv clections as candidates of
Indian National Congress(1).

Mizo National Front (MNF) from different constituencics. Results of the election
were declared on 23rd January, 1989. They lost to th:: candidates fielded by the
Indian Nat onal Congress(I), i.e. the Ist respondents. The unsuccessful MNF candi-
dates, who lost their elections challenged the eleciions oi" the Ist respondents on the
ground that they had indulged in and were guilty of co:rupt practice. All these 15
election petitions have been filed on one day that is on 9th March, 1989.

the election petitions were filed, one Congress(I) candidate

constituencies and one candidate belonged to Mizo Nsztional Front (Democratic

Party).

3. On service of notice of filing of the election petitions, the returned candidates
entered appearance and contested the election petitions. They raised preliminary
objections regarding the mainiainability of the petitions on the basis of two prelimi-o
nary issues raised by them for consideration. They moved for striking out the plead-
ings. Thereupon the original petitioners applied for amendment of their election

petitions which were strongly opposed by the returned ci:ndidates. The preliminary
objections of petitions for striking out the pleadings and amendment of the petitions

were heard together. Two Those were
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whether the election petltlons were in conforniity with the requirements of Sections
81 and 83 ‘of the Representation of the People Act, 1951 (for'short, ‘the Act’), and the
rules framed thereunder.- After hearing the objectiont against the proposed amend-
ment and the maintainability of petition, the Court rejected the contentions holdin;
that under the election law the High Court wWas empowered to perinit @amendment' d%
the election petition with'a view to amplifying the &verments bearing on the question
of -corrupt practice for-~ensuring the fair and- effective’ frial ‘of ‘the election dispute
-and in this view of ‘the matter’ this court exam ned. the averments of each’ paragraph
in- details and directed the deletion or modification 6f certdin = paragraphs and the
averments which' were vague in nature, or bereft of nccessary particulars.

-4; - The returned ‘candidates being aggrleved moved the Apex Court by filing
SLPs.. At the time of ‘admission of those appeals, two questions were formulated for
examination. Those were — (i) whether the election petitiéns were liable to be dis-
missed in limine under Section 83 of the Act, and (ii) whether copies of the election
petitions served on the respondents were true copies of the eleckon petitions. The
Apex Court disposed of the sald appeals with the following observatlons :

“The High Court has applled the correct test while permitting the amendments
The High Court has rightly pointed out that the ‘power conferred by Section 86(5)
cannot %e exercised to allow any amendment which wilt have the effect-
a corrupt practice not previously alleged in the petitions. Ifit is found that the
proposed amendments are not in the nature of supplying particulars but raise new
grounds, the same must be rejected but if the amendments are sought for removing
vagueness by confining the allegations to the returned candidate only such an amend-
ment would fall within the parameters of Section 86(5) of the R.P. Act. It was on
this correct understanding of the legal position that the High Court scrutinised the
amendment application. It was not shown at the hearing of these appeals that any
particular averments introduced by way of an amendment had the effect of introdu-
cing a totally new allegation of corrupt practice not previously pleaded in the election
petitions. Yet, if the appellants can point out any inconsistency, the High Court
will remove the same.

36. These were all the submissions made before us. We have dealt with them in
extenso and have clarified the legal position. We have suggested certain modifications
in the impugned orders and have indicated the course of action to be adopted by the
High Court. We need not recapitulate the modifications and the future course of
action. The impugned order of the High Court in each petition will stand modified
to the extent it is inconsistent with the legal -‘position explained hereinabove. The
High Court will pass appropriate orders to remove the inconsistencies.

will stand allowed only ‘to the extent of the mod’iﬁcatmns/dlreetlons made by thrs or
order W1th no order as to cost in each eledxon* pehtlon ' _

3; The validity of the election of the lst respondents in the aforesa;ld cases have
been questioned on the gr und of committing corrupt practice within' the meaning of
Sectiod-123(3) and 123(3A) of the ‘Act by appealing to'the viters on the ‘ground of re-
ligion: In fact, all the 14°¢clection petitions had been’ copied frem a master copy and
some portions 'were kept ‘vaeant and filled i hand > - ‘petitidners in all the
cases exhibited several exhibits'in all cases 4o show'and prove that the réfurned candi-
dates:riade r ligious. appeals to the voters'and such: Urbligions ‘appeals’ ‘hre  éorrupt'
practrce ‘within ﬂrec meanmg of Seetion 112‘3{3} ’aﬁﬁ’ﬂﬂﬁ(ﬁm)‘w the Act: " The exhrblts
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have been prin ed and published by the Mizoram Pradesh Congress Committee (I)
i.e. MPCC(]) on behalf of the 1st respondents in each petition with their consent,
knowledge and active participation for furtherance of their prospect of election or for
prejudicially affec ing the election of the petitioners. Petitioners proved certain
documents 10 prove that the respondents indulged in corrupt practice. The petition-
ers proved election manifestos printed in Lelte Press, Zoramithanga Press, Exodus
Press, Pamphlet “Operation Joshua”, Leaflet — “Engnge Kan Vote Chhuah Ang”
and their English translation, letter 10.4.92 fiom Exodus Press to Deputy Registrar,
High Court, certificate dated 4.3.39 by Exodus Press, letter dated 6.4.92 from J.R.
Brothers to the Deputy Registrar, certificate dated 6.11.90 by J.R.Brothers, relevant
pages of registers of J.R. Bros., letter dated 18.3.92 by Chief Election Officer to the
Registrar, Jetter dated 15.12.88 by Oscar Fernandez to C.E.O., letter dated 22.12.88
by Lalthanhawla to Chief Election Officer in respect of various constituencies, con-
stitution of All India Congress Party, letter dated 13.4.92 by Saingura to Deputy
Registrar, High Court, letter dated 10.4.92 by P.B. Nikhuma to Deputy Registrar
regarding constitution of MPCC(I) amended in 1986, MPCC(1) organisational set u
in India Today, Statesman, Sentinel, Assam Tribune, MNF aims and objects, MNE’s
election manifestos, Zoram Chhantu newspapers of various dates, MNF official news-
paper dated 6.1.89, certificate dated 4.2.90 of J.R.Bros., and various certificates
1ssued by printing presses  All these papers and documents have been exhibited in
almost all the cases and marked as exhibits by different markings in different cases,
According to petitioners the six exhibits in all the cases are ex facie incriminating
which contain religious appeals to the voters and such religious appeals are corrupt

ractice within the meaning of Sections 123(3) and 123(3A) of the Act. The petitioners
urther state that the exhibits have been printed and published in Mizoram Pradesh
Congress Commniittee (I) on behalf of the respondents with their consent. As stated
above, the elections of the returned candidates have been challenged on the ground
of indulging in corrupt practice, namely, making religious appeals to the voters which
is a corrupt practice within the meaning of the Act.

4. A charge of corrupt practice has two dimensional effect - its impact on the
returned candidate has to be viewed from the point of view that a c¢andidate’s future
political and public life and from the point of view of electorate to ensure the purity
of the election. There can, therefore, be no doubt that such an allegation involving
corrupt practice must be viewed very seriously and High Court sl:u:mlgzﬂ1 ensure compli-
ance of the requirements of Section 83 of the Act before parties go to the tria . It is
%uite ¢clear from the observations of the Apex Court in K.M. Money vs. P.J.Anthony.
Lhe charge of corrupt practice, if it is proved, the returned candidates’s election shall
be set aside. Not only that the returned candidate will be debarred from fighting
election for next six years. Therefore, the Court should be very cautious in coming
to the conclusion. The allegation of corrupt practice must be proved beyond reason-
able doubt and if there is some doubt then the Courtshould always be hesitant in set-
ting aside the election on the ground of corrupt practice. In the existing political
climaie adverted to unless the eloction law leads to such an inevitable conclusion
exposing a hiatus in the legislative effort to ashieve the avowed object of purity of
clection. Al liberal construction of an election law relating to curvupt practice by
apprecision of evidenss in the existing political climate where mud-stin@ng is common
p{'cqc, does not commend as the proper approsch-envisaged by the election law. The
Purity of election is the essence of dsmocracy and providing for invalidstew of an
aloction on the ground of commiseion of any corrupt practice is the objest of enseting
thesa provisions, it cannnt be sccepted that the election scene having degenersted over

L
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the years, appreciation of evidence for determining the commission of a corrupt
practice must be made liberally because of the lower vahie in thearen? of election.

the Rule of Law bas to be preserved as the es ence of democracy of which purity of
elections is a necessary concomitant, it is the duty of the Courfs to appreciate the
evidence and construe the law in a manner which would subsefve thi higher purpose
and not even impercepetibly facilitated acceptance, much less affirmance of the fa ing
electoral standard. For democracy to survive, the Rule of Law must prevail, apd 1t
is necessary that the best available men should B¢ chosen as E’_edplbs‘ representatives
for proper governance of the country. This can' best be achieved through man of
high moral and ethical valu¢ who win the elections on a positive vote obtained on their
own merit not by negative vote of process of elithinatron’ based on e¢omparative de-
merits of the candidates, It is also necessary that the impact of méney power or reli-
gious appeal which has climinated ffom the electaral contest many men of undoubted
ability and credibility for want of requisite financial %]:Port shoutd be able to re-enter
the field to make the people’s choice meaningful. is can Be achieved only if the
elections are contested on a positive vote and the camparision is between the merits
and ability of the contestants without the influence of power and also the appeals
made on religious basis. Their comparative demerits and their support of money
power or on the basis of religious appeal apart from the other adverse consequences
the growing influence of money power and religious appeals have also the effect of
promoting criminalisation of the politics.

d. The increasing electoral malpractice, of which some like booth capturing have
led even to amendment of the election law, make availability of the evidence difficult
and this cannot be ignored while applying the standard a proof of a quasi-criminal
charge for proof of corrupt practice. The existing law does not measure upto the
existing realties. The ceiling on expenditure is fixed only in respect of expenditure
incurred and authorised by the candidate himself but the expenditure ineurred by the
party for any one else in his election campaign is safely outside the net of legal sanc-
tion. The spirit of the provision suffers violation through the escape route. The
prescription of ceiling on expenditure by a candidate 1s a mere eye-wash and no
practical check on election expenses for which it was enacted to attain a meaningful
democracy. Similarly, in case of religious appeal also the candidate may not enter
in indulging the corrupt practice by making religious appeals to the voters, but the
candidates also escape as the law may not be able to bind the candidate. This lacuna
in the law is, however, for the Parliament to fill lest the impression is reinfbreed.

candidate should not make any religious appeal to wao the voters. This will definitely
mar the sanctity and purity of the elections. But then, the eléction petitionts stAll have
to be decided in accordance with law. There may bg lacunae in the provisions of law
whereby a candidate indulging corrupt practice or using money power or making
excessive expenditure in the election, they go scot. free,” tut it is the” Parliament to
consider about all these to prevent the lacuna in the Representation of the People Act.
ESee. Gadakh Yashwantrao Kenkarrae vs. E.V, alias Batasahéti Vikhe Path and others ¢

1994) 1 SCC 682). o _ _ o '

6.  In the preseat cases the ground is .¢orrq practice and in order to intgrfere with

their elections in an cleotion petition, ~ Court hae 'to be satisfied that the' natate of trial
in-an election petition is quasl-criminal and not civil' and the standuand of prodf is same
as in a criminal trial that is ofus of establishing the carkupt pesteiy & reasona-
ble doubt is heavily on the petitionsr. Though the prog . in subs-

tance it is a crimimal trial. ere is 0o questiol’ of making a' \prinyé fhede ‘case and
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-i en. casting burden on the opposrte party i.e. the returned candidate to rebut the same.

herefore, the Court must keep in mind the fact that the choice of voters freely ex-
pressed should not be’ lightly interfered with. In case of a finding against the retur-
ned candidate, he runs the risk of being prosecuted as held in Hem Rajv. Ramji- Lal,
reported in AIR 1975'SC 382. The charge of corrupt practice must be proved by clear
‘and cogent evidence as a charge of criminal offence. 1t is not open to the Court to

hold that the’ charge of corrupt practice is proved merely on the preponderance of

‘probability, but it must be satisfied that there is evidence to prove the charge beyond
all reasonable doubt. The electoral process in this country. as held by the Supreme
Court in N.C. Zeliang vs. Aju Newmai, reported in AIR 1981 SC 8,is an extremely
expensive one and by declaring an election of a candidate null and void the entire
process so far as the candidate is concerned is set at naughi resulting in re-election.
Such a course should be adopted only when the allegation of corrupt practice is proved
conclusively. Similarly, a decision where it was held that the allegation regarding the
commission of corrupt practice at an election is a very serious matter not only for the
candidate but for the public at large as it relates to the purity of the electoral process.

7. As held by the Apex Court in various decisions that the election process should
not be upset by declaring an election null and void, as it will have a tremendous effect
in the society. When an election is declared null and veid and as there would be a
re-election, besides the expenses, the full process will be rmade topsy turvy.

8. However, in the present cases such questions may not be relevant in as much as
the period of election has already been over. The election was held in 1989 and the
period expired after 5 years. The next General Election had also been held in Mizo-
ram in 1993. Therefore, the question of re-election will not arise. But then, a deci-
sion of this Court declaring the elections of the 1st respondents null and void on the
ground of indulging in corrupt practice will definitely ent:il a serious consequences,
namely, the reputation of the returned candidate will be at stake and they would be
debarred from contesting in the subsequent elections for a considerable period.

9.  All these 15 election petitions were filed by one set of learned counsel. How-
ever, after some time a new set of learned counsel substituted those earlier counsel.
The present set of counsels at first took up all the cases. However, during trial, the
present counsel for the petitioners, namely, Mr.A.K .Bhattacharyya, Senior Advocate
Mr. A.K.Das and Mr. K.Agarwal, Advocates had withdrawn from electlon cases i.e.
Electlon Case Nos. 10(G)/89 19(G)/89 and 20(G)/89.

10 _The documents namely, the exhibits have been proved by common witnesses
in the election yetitions. However, the petitioners did not examine any witness in
Elgction Case Nos, 10(G)/89, 19(G)/89 and 20(G)/89. Common witnesses, i.e. Lal-
nghakhana, J.Laltlanmawia, C.Dinthanga, Lalduhawma and Lalzawmliana were
examined in all cases except those case Nos. 10(G)/89 I9(G) 89 and 20(G)/89. In all

these cases the following issues have been framed :

L '_._(1) ‘Whether the respondent No. 1 published the campaign literatures, elec-
. -tion mapifestos (Annexure-I and. IT), pamphlets (Annexures III" and 1V),
... . sticker {Annexyre-V) and hand bills (Aninexures-V1) and circulated arid dis-
... . tributed the same. d’urlng his election campaign, public ‘meetings and door
iy - 10 dOor eanvassing in different town and’
petltlon o _

&+
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(2) Whether the respondent No. 1 himself addressed public meetings as alleged in the election petition
and whether before addressing the said meetings and/or during the meetings the respondent distributed
the aforesaid campaign literature.

(3) Whether the aforesaid acts of the respondent No. 1 amounted to corrupt practice within the meaning
of sub-sections (1A)(b), (2), (3), (3A) and (4) of Section 123 of the Representation of Peoples Act.

(4) Whether the election of the respondent No. 1 is liable to be set aside.
(5) To what relief the parties are entitled to.
11. ISSUE NOS. 1, 2 AND 3.

These issues are taken up together for convenience. First let me consider whether the six exhibits,
namely, Exhibits P-1 series to P-6 series contain religious appeals to the voters and whether such religious appeals
are corrupt practice within the meaning of Section 123 and whether those exhibits had been printed and
published in Mizoram by Mizoram Pradesh Congress Committee (1) i.e. MPCC(l) on behalf of 1% respondents with
their consent, knowledge and active participation of the 1* respondents for furtherance of the prospect of their
election of for prejudicially affecting the election of the petitioners. According to the petitioners the offending
statements contained in those exhibits. All those exhibits were in Mizo and these had been translated with the aid
of the interpreters.

12. Before | decide those question, it will be apposite to consider the provisions of Section 123(3) of the Act
which relates to corrupt practice on the ground of religious appeals. | quote Section 123 (3) :-

(3) The appeal by a candidate or his agent or by any other person with the consent of a candidate or his
election agent to vote or refrain from voting for any person n the ground of his religion, race, caste,
community or language or the use of, or appeal to religious symbols or the use of, or appeal to, national
symbols, such as the national flag or the national emblem, for the furtherance of the prospects of the election
of that candidate or for prejudicially affecting the election of any candidate.

Provided that no symbol allotted under this Act to a candidate shall be deemed to be a religious
symbol or a national symbol for the purposes of this clause.”

Sub-sections (2), (3) and (3A) of Section 123 have been enacted so as to eliminate from the electoral
process the appeal to those decisive factors rouse irrational passions that run counter to the basics tanets of the
Constitution and indeed of any civilized political or social order. Due respect for religious belief and practice, race,
creed and culture and language of the other citizens is one of the basic postulates of the democratic system. The
line has to be drawn by the court between what is permissible and what is prohibited after taking into account all
the facts and circumstances of each case with reference to the context in which the statements or the acts
complained of are made. Corrupt practice need not be committed by a candidate
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alone Appeal to voters on the ground of sect or religion can be a corrupt practice
even though the rival candidate belong to the same religion. Therefore, it is to be
seen whether the documents Exts P-1 to P<6 and P-1@ contuin any rehglous appeal
which may be said to be corrupt practice within the muan.no of Section {13 (3). Peti-
tioners’ witnesses Mr. Lalduhawma, Mr. Lalnghakliana, Mr. L..H.Lianhming Thanga,
Mt: Laltianmawia, Mr. C. Dmthanga and Mr Lalzawmiiana moved the said exhibits
it all the cases. Ext P-1 is the election manifesto of A&,stmbl) election of*Mizoram
Pradesh Coagress (1) Committee.” in page T it says— “Be.ring in mind the steps we
have taken towards wrong direction, MPCC(I)... . .determiue 1@ form Chiristian Go-
vernment (Govt. of Christians) to minister -the people in accordance with the Gospel
of the Christ which is our national foundation.”” Again in pagc 2 it was written “OUR
WANTS : Even though we live in the remotest corner of the country, God has found
us and destined us to preach and propagate the Gospel of Chrisi. To know the
reason why we have to live in a country (India) where we cannet but feel a stranger,
we must understand the programme of God. 1t is imperstive that we must have
freedom of religion'to preach and propagate the Gospel.  We have had an experience
froin the Janata Ministry which opposed freedom of the religion. Therefore, we, the
Christians should take steps and pray to God for estabhshmn Cong(l) Govt. nhlch is
_commltted to a pOlle of freedom of rehgnon

13. ° In page 3 it says-—“To give due share to the poor is the rightest administra-
tion and this should be the system of Knstlan Govt.- When the poor get their
due share more new Missionary fields.”” Then in the manifesto it is further stated at
page 12,“To prescribe new text books based on Christian doctrines and corner stone
of our national life”. Similarly in Ext P-21(a) it is written— ° ‘Arrangement would
.be made for Mizos to visit Holy Land™. 1n Ext. P-2](b} it is written~ ““To revise and
prescribe_educational text books based on Christian te’lchngs and culture of Mizos.
fi Ext'P-16 it is writtéen— *“Using this natural heritage as 2 corner stone, the Mizo-
ram Congress (1) has prepared itself to form Christian Government. If God - and
the people agree to form the Congress(l) Govt it will be a Government of the poor.
‘Besides the
'Congress () has {aunched OPERATION JOSHUA to uphift the needy. and the poor.
Tt'is the Operation Joshua which will bring us the New ’Vﬁgor‘ In Ext. P-17 which
1§’ an English translation of the leaflet where itis written-“War aoamst the Church and
'éa,crlﬁce “of human' blood.” It is furcher wntten “If we voie for Congress (1)..
Christian Government (G0vt for Chrlstlan) Faelllty 10 go to the Holy land
(Jerusalem) for the Mizos.” -~ -

_'fl4 " I have ‘quoted- the relevant- portlons ‘of ‘Bxhibits mentioned. Now it is to be
Seen Whether those stateinents or appeals made to the voters amount to corrupt prac-
tice within the meaning of Section 123 (3) of the Act. o

;15 “In Abdul Hussain Mir v. Shamsul Huda, AIR 1975 SC 1612
.'tfle ‘Apéx Court observed thus :

_ there was an endemlc sensmwty to election propaganda and method
1n certam regions which would be wasted strategy elsewhére because
" _responses differ according to the soctig-political’ condmonu:féof grbu s and
"+ communities.  Here we areé concéfned’ with a tribal area of ASsam’, a bord!
S 'State w1th a heteroMOus composrtmn of tribesmen, vaguely Hmﬂu byf er-
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~ suasion, plamSmen Hindus and a considerable number

“la-or mushim minipriest may have sWay over his orthodox flock here while
- ‘elsewherz his voice may be ignored.: A~ threat of Eabt Pakistan- type terror
" or pro-Pakistan branding is prone:to frighten many ‘here* while in Central
India or the South such.a bogey may: have less minatéry impact. Rehglous
‘appeal or communal -appetite | in - bigoted and backward -population is
- stronger “indifferent or other area w1ﬂ; a-long tra-
- dition ol peacef'ul co-existence’ oI vayriegated' religious groyps or rosmopoh-
tan ‘peoplé. ‘It-all depends on'the: socio-political Jpathotogy. ('/! -sensibility
- of each province or constituency: . 2. **Eveh S0, ‘certain basit' le‘gal gurde-
lines canaot be lost sight of while adjudging @n election ‘dispute.” ' The ver-
dict at the polls wears a protcctive mantle in a democratic polity. The Coust
will vacate such ballot count teturn only on proof beyond reasenable doubt
“of corrupt ‘practices. Charges, such as have been imputed here; are "viewed
- ‘as quasi-criminal, -carrying other penalties thar. losmg a scat, and strong

testimony Iis needed to subvert a Returning Officer’s'deelaration::..” =

16. Supreme Court again in Rahim Khan v. Khurshid: Ahmed and others,
reported in AIR 1975 SC 290, dealt with™ the corrupt practice on The basis of
rehglous appeal In the said case the Supreme Court observed thus :

e

ved food and other externals How'about atppeal to anti- rellglon? That one
~.is a Royist or rationalist and the rival a religious soul and too dther-worldly?
‘Rabid communalism is the real enemy. - Let that be identified by law. A
"-second look at this labyrmth of law is'in keeping with'changing times. The
"*‘voice in the wilderness’” words of this Court i in Ambrka Saran Singh’s case
-4I Ele LR 183 (SC) at P.189 bear rcpetmbn

o “lndlan leadershlp has long condemned electoral campalgns on’ the lines
‘- . of ‘caste and community as being destructive of the’ country’s
: and theé concept of secular democracy ‘which is the badis of our Constitution.
~* It is this condemnation which is reflected in Section 123 (3) of the Act. 1In
spite of the repeated condemnation, experience has shown that ‘where there
. is such a constituency it has been uufortunately too tempting for a candidate
- to resrst appea]mg to sectlonal elements to ¢ast‘ tHen‘ votes on cas{e '

g EVery pafty sﬂently says ‘he who Has ndt sgnned ‘let hlm &st thé ﬁrhf S’tOne

o for ‘tiie purpose’ of this case, suffice to 5a¥ both sides agree that Ex: PW
4/3 appeals to rellglon

~{7.:: 14 'the present © " 'whether ﬂgﬂléaﬂets pamphle]ts mamfestos
“gnd- sflckers contaity anty réhgious appeal within thic' thedning of Section 123(3) of the

RIP-Act.:" AsT have a Iready said that the Mizoram is a tmy‘ State in the, extreme cor-
ner. of the North ‘Bast.” Almost 90 %,0f the peOpIe are hrrsirans “It is also known
16 every body that the people are- rehglous rmnded Thieref ¢, aly appeal made on
- the’basis:of religion, namély, the Christian’réligion’ wil deﬁgngte affect. the ¢lection,
- may:be both the petitioners and the. returnqd cai djdates belg tg gh“e 8 e Teligion.
‘Ifa fehpoug appeal iy mdbe, in that cas¢ the candidate havin ‘g 1adé’a llS appeal
.'-:[ike ¥ mman Govcnimcnt a tﬂp to Ho?y* lan&”‘ Ps H thé bas:s
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Christian religion” are likely to rouse the religious feeling and may influence the voters. Exhibits P-1 to P-6,
namely, the stickers, leaflets, pamphlets and manifestos are all aimed to woo the voters on the ground of
religion. There can be no hesitation in saying that when a candidate says that if he is returned to power he
will make a Christian Government, it would definitely be a religious appeal. Similarly, if a can-date issues
pamphlets saying that if his party is returned to power then every Mizo would be given a free trip to Holy
land — “Jerusalem”. This is another instance of rousing the religious feeling and influencing the voters on
the bases of religion. Similarly, the other statements made in Exhibits P-1 to P-6 are also definitely religious
appeals and | have no hesitation in holding that these religious appeals had influenced the min of the
voters.

18. The first portion of Issue No. 1 that whether the leaflets, pamphlets, manifes-tos, stickers contain
the offending statements within the meaning of Section 123 (3). Having gone through those documents
Exhibits P-1 to P-6, | am of opinion that those are offending statements under Section 123.

19. The next question to be seen is who printed and published those Exhibits P-1 to P-6 documents,
namely, leaflets, stickers, manifestos, etc.

20. In order to upset an election and declare the election void or declare that a person is guilty of
corrupt practice under Section 123(3) , the allegations must be proved beyond reasonable doubt. In order
to hold a candidate guilty of corrupt practice, it must be proved that appeal by a candidate or his agent to
vote or refrain from voting for any person have made. From bare reading of sub-section (3) of Section 123
it is clear that if an appeal is made by a candidate or by his agent directly, and it is proved beyond
reasonable doubt, the election shall have to be upset. But if some other persons have done so then the
proof that it have been done with the consent of the candidate or his election agent, is necessary for the
purpose of upsetting the election of a returned candidate. It is to be seen whether these offending
materials Exts. P-1 to P-6 have been published by the candidate or his agent or any other person with the
consent of the candidate or his agent. To come to conclusion it will be necessary to go through the
evidence of witnesses.

21. The first question that comes in the mind is whether these Exhibits P-1 to p-6 series have been
printed/published by the candidate or his agent or by any other per- son with the consent of the returned
candidate or his agents. For that purpose it is necessary for us to go through the evidence of the witnesses
who proved those documents.

22. Mr. Bhattacharya, learned counsel for the election petitioners urged before this Court that all the
six exhibits, namely, P-1 to P-6 series had been published by Mizoram Pradesh Congress Committee (1) on
behalf of the respondents with the consent and active participation of the 1* respondents for furtherance
of the pros-pects of their election or for prejudicially affecting the election of the petitioners. He further
contended that the requirement of proving the allegation of corrupt practice beyond reasonable doubt, did
not mean that the persons against whom allegations of corrupt practice had been made could remain mum
without making any attempt to disprove the allegation before a Court of law. Therefore, it is necessary for
the respondents also to take effective steps to assist the Court in finding out the truth or
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falsity of the allegations made. According o the learned counsel, in the present cases,
the petauoners had successfully prewed the printing and publishing of the -offending
documents with the consent and knowledge or the ist respondents beyond reasona-
ble doubt.

23. Mr. Laldukawma is a watness for the petitioners to prove some of the docu-
ments. In his evidence he stated, inter alia, that he was a member of Indian Police
Service. He served as Deputy Commissioner of Police in Delhi Police. In 1984
Mrs. Indira Gandhi, the then Prime Minister of India and the President of the Indian
National Congress asked him to resign and serve her party for the State of Mizoram.
Accordingly, he resigned and thereafter in the month of May, 1984 he became the
President of the Mizoram Pradesh Congress (I). During that time he also held the
office of the Vice President, North Eastern Congress Co-ordination Committee (1).
He also was the Member of All India Congress Committee {1). He stated that when
he was in Congress Party, Oscar Fernandez was also in Congress Party. He proved
Ext. P-19 and Ext. P-21. By Ext. P-21 Mr. Lalthanhawla intimated the names of the
candidates of various constituencies. This witness only proved that Mr.Lalthanhawia
was the President of MPCC (I) and Mr. Oscar Fernandez wrote letters authorising
Mr. Lalthanhawla to act as President. After reading the nature of cvidence, I do not
find that this witness proved any offending documents, namely, Ext. P-1 to P-6 had
been printed by the MPCC (1) or by the returned candidate. Besides, this witness had
at one time been a member of the Congress Party. He left the party when he was a
Member of the Lok Sabha. His membership in the Parliament was taken away under
the Anti Defection Law. Thereafter, he joined MNF Party. This witness is defini-
tely an interested witness who left the Congress party belonging to the returned can-
didate.

24. P.W. 8 Mr. J. Laltlanmawia stated in his evidence that he was a businessman
by profession. He had a Printing Press, namely, J.R. Brothers’ Offset Printers at Ai-
zawl. He was the proprietor of the said press. He also stated that during election
in 1989, Mizoram Pradesh Congress Committee (I) had given him a verbal order to
print stickers for its party. MPCC (I) sent him a specimen of sticker from its office.
Ext. P-6 was that specimen sticker which he had received from MPCC (I). Accor-
dingly, he printed that sticker. Ext. P-6 contained some hand-written portion in
Mizo language. While receiving Ext. P-6 from Congress office it contained hand-
written portion. Ext. P-6 contained an instruction to print one lac number of stic-
kers. The sticker contained a hand-written portion in Mizo which means ‘“for Mizos
and Christians let us vote for Congress.”” Ext. P-6(a) was one of the handwritten
portions. Ext. P-6(b) was also one handwritten portion in Mizo. P-6(¢) was the
istruction on the number of stickers to be printed. As per the instructions contai-
ned in Ext. P-6, he printed one lac copies of stickers. Ext. P-6 contained a picture
of hand which was the emblem of the Congress (I). Ext. P-6(d) was another copy
of emblem of the Congress (1) which he produced before this Court gs per the letter
written by the Deputy Registrar of this Court. o

25. After printing the stickers he took them to MPCC (}) ofRce for delivering them.
He delivered them to a gentleman (whose neme he did not disclese) in the MPCC (1)
office. Ext. P-6(c) also contained an:instruction to print at least five thousand
copies within a week and to deliver them. The gentleman in MPCC (1) office received
the stickers, but he did @ot give any teceipt.. He also did net give the nape of the
person. Ext. P-8 was 4 certificate certifying number of stickers printed by bim and
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the price charged thereof. This certificate was given to MM on their request. It
contained two samples of the stickers (Ext. P-6). Ext. P-8(1) an« P-8(2) were his signa-
tures. Exts. P-8(3) and P-8(4) were two samples of the afore:aid stickers. Ext. P-8
was received on behalf of the MNF by Lalnghenga. Ext. P-8(5* was the endorsement
with signature showing the receipt of Ext. P-8 by MNF. i.xt. P-9 was the register
of his office showing the number of materials published fo: di*ferent persons. This
register was also produced by him in pursuance of the order o! this Court. Ext, P-9
(a) was the endorsement regarding placing of orders by the ¥ P:C (1), number ofstic-
kers to be printed, advance money paid, price of each sticker a:¢ receipt of the stickers
at the MPCC (1) office. Ext. P-9 was written by him. Ext. £-9 contained his signa-
ture but, Ext. P-9(a) did not contain his signature. The price of stickers had been
paid to him by the MPCC (1). The money was paid to him in sash. He had entered
all the orders of printing materials given by different custcimcis. In cross-examina-
tion this witness atmitted that there was no official order for printing the stickers

by MPCC (I).

26. Mr. C.Dinthanga also owned a press. The nams of i35 press was Lelte Prin-
ting Press. He stated that he printed the election manifesic: of WiPCC (I) of the
General Assembly Election held in 1989. Ext. P-l was iw said manifesto. He
however, could not say who actually placed the order. But t}:¢ order was placed ver-
bally. He printed five thousand copies of the election . festo. After printing
he delivered them to a gentleman belonging to MPCC (I). {Fie did not give the name
of the person). Treasurer of MPCC (1) paid the price {or v+inting Ext. P-1. The
payoznt was made in cash. He also stated that order for priiiiing of election mani-
festo was placed by MPCC (I) party. However, he did noi mention who gave the
ord:r. There was a verbal order. This witness admitted th:i there was no evidence
to show that he received money towards printing charge frovm the MPCC (I). He
also in a similar manner carried the printed materials and c=livered to MPCC (I)
party. He did not remember what was the amount he reccivicd. He also could not
give the name of the person to whom the manifesto was dclivered. This witness was
shown a documsnt marked Ext. R-4. He admitted the signature in Ext. R-4 marked
as Ext. R-4(1) to be his signature. Ext. R-4 certificate was issued to Mr.Vanlal-
nghaika, MLA (Respondent 1 in E.P.No.8). The name of thc said man was written
in his own hand. He issued a similar certificate to other Congrcss (I) candidates, but

he did not exactly remember.

27. Mr. Lalzawmliana is another witness. He owns a press known as Exodus
Press at Aizawl. He also made similar statements. In his deposition he stated that
in the last general election held in 1989 he printed election materials for Congress (I).
He did not remember who actually placed the order. He did not yet receive the pay-
m2nt, etc. Hez submitted the bill to the Congress Bhawan office. However, nothing
was shown to prove that he submitted his bills. Ext. P-3 was printed in his press and
published by MPCC (I). Ext. P-10 was also printed by him in his press and this was
published by MPCC (I). Ext. P-4 was a certificate given by him regarding publication
of the election manifesto in 1989 election as ordered by MPCC (I). Ext. P-4(1) was
his signature. Ext. P-4 was given to Danmawia, son of lLaldenga on his request.
Mr. Laldenga was the MNF President. He wrote Ext. P-29 to the Deputy Registrar
(Judicial), Gauhati High Court at Guwahati.

28. Mr. Lalthanmawia was the owner of J. R. Brothers’ Offset Printers, Mr.
C. Dinthanga was the owner of another press known as Lelte Printing Press and

o
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Mr. Lalzawmliana was the owner of Exodus press. All these three witnesses are
common witnesses in all the election petitions where the petitioners contested.

29. All the three witnesses, namely, Laltlanmawia fo J.R. Brothers, C. Dinthanga
of Lelte Press and Lalzawmliana of Exodus Press gave their evidence regarding prin-
ting of materials i.e. Ext. P-1 to P-6 series.

30. Now, from the evidence it is to be seen whether the petitioners have been
able to prove that the election materials Ext. P-1 to P-6 containing offending mate-
rials were printed by the lst respondents or their agents or by any person with their
consent and knowledge.

On going through the evidence of P.Ws Laltlanmawia of J.R. Brothers, C. Din-

31
. thanga of Lelte Press and Lalzawmliana of Exodus Press, it appears that these witnes-

ses received verbal orders to print election materials for the Congress Party. MPCC
{I), sent specimen stickers from its office. PW 8 Laltlanmawia printed the stickers
where it was written “for Mizos and Christians let us vote for Congress”. After prin-
ting the stickers this witness took them to MPCC (I) office for delivering them. He
delivered them to a gentleman in MPCC (I) office though he did not know his name.
The gentleman in the office of MPCC (I) received the stickers, but he did not give any
receipt. This witness proved Ext. P-9 - a register of his office showing the number
of materials published for different persons. This register was also produced by him
in pursuance of the order of this Court. In the register there was endorsement regar-
ding number of stickers printed, advance money paid, price of each sticker and receipt
of stickers at the MPCC (I) office. Ext. P-9(a) - endorsement was written by him.
® It did not contain his signature. The money was paid in cash. He entered all the
orders of printing materials given by different customers. In Ext. P-9 register the en-
dorsement in item No. 4 showing the order placed by Mizoram Congress (1) for PVC
stickers. The column showing the total amount, total expenditure, profit, number
of working days and date of delivery were all left blank. Ext. serial No. 4 all other
items, namely, . 1,2, 3,6, 7 and 8, the columns were filled in. From the evidence of
this witness it is not very clear actually who placed the order for printing those stickers.
After printing he delivered the materials, namely, stickers to a gentleman in the office
of the MPCC (I). However, he did not give the name of the person who received it.
Besides, he did not obtain any receipt. He also did not explain why the amount of
money he received in cash. In fact it is not authorised under the law to receive cash
of such huge amount. He specifically stated in cross-examination that there was no
official order for printing of stickers by MPCC(I) party, but there was verbal order.
This witness did not give the particulars regarding placing of order by the person and
the person to whom the materials were delivered and from whom the money was
received. He also did not state whether the entire amount was received or not. If
the entire amount was not received I find no evidence to show that he made any effort
to get money by any correspondence. From this witness at least it is not established
that the Ist respondent or his agent placed order for printing the stickers containing the
*offending writings. There is also no acceptable evidence that MPCC (I) placed order.

32. Similarly, witness C. Dinthanga also did not give an)f,_déﬁnite - information
regarding the person who placed the order. In-his evidence be only stated that he
printed the election manifesto of MPCC (I) of the Assembly Electipn held in 1989.
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He printed the election manifesto Ext. P-1. However, he il not remember .who pla-

ced the order. The order was, however, placed verbally. H= further stated that he
printed five thousand number of election manifesto on the request of MPCC (I) party.
He could not say the name of the person to whom he gave delivery of 5000 copies.
The Treasurer oi MPCC (I) paid him the price for priniing. Payment was made in
cash. He stated that he did not maintain any register or account book about the
delivery, receipt of the orders and receipt of money. He adm:ited that there was no
evidence to show that he received money towards thc piintirig charge. He himself
carried the printing materials and delivered to MPCC (i; arty. Hov:ever, he did
not remember what was the amount he received. He also did not remember whe-
ther MIPCC (I) set up any candidate for election or it was :iiian National Congress.
From thz evidence of this witness also there is nothing (¢ s.ow that the MPCC (I}
placed order for printing the materials, Except the eiai s:ateruent that the order
was placed verbally there is no other evidence to show that the MFCC (1) had placed
order, received the printed materials and made payment. "i i‘e evidence of Lalzawm-
liana also is not enough to prove that the MPCC (1) placed any order for printing the
said election materials. In cross-examination , to a qucsiicir whether he knew who
placed the order for printing Ext. P-3 and Ext. P-10, he staitcid. ““As all parties placed
orders [ do not remember who placed order and belongs i¢ which party”. He fur-
ther stated that Respondent No.l did not place any order for printing any electiorn
materials in his press. The party which set up the Respondeiit No. 1, namely, Indian
National Congress (1) did not place any order for publicaticn of theelection materials.
These are the three witnesses through whom the petitionc: s vvanted to prove that thc
election materials were printed in their presses and the o <:1s were placed by the

MPCC (I) verbally and the materials were delivered Ly i:¢ vespective press owners
in the office of the MPCC (I) at Aizawl. However, thesc wi.izsses have not been able
to prove who actually placed the orders and who reccived the printed materials. As
has been held by the various decisions of the Apex Court, izcharge of corruptprac-
tice should be proved beyond reasonable doubt. As a set cf witnesses were examined

by the petitioners, the allegation of corrupt practice has to beviewed taking into con-
sideration the circumstances of the case. There are no lecai litmus tests to discover
the honest conscience of a human being and the canons oi'tri-thfulness oforal eviden-
ce. The fact that the Court is not ready to act on the tesiimony of a person does not
mean that he is a perjurer. It merely means that on such {cstimony it is not safe to
conclude in a quasi-criminal proceeding that 4 corrupt nrectice had been proved
beyond reasonable doubt. It must be remembered that the whole constituency is silen-
tly present before the Court. The Court must emphasise thie danger of believing at
its face value of oral evidence in an election case without the hacking of sure circum-
stances or indubitable documents. It must be remembered that the corrupt practices
may perhaps be proved by hiring witnesses apparently respcctable and dis-intetested,
to speak in short and simple episodes such as that a small village meeting took place
where make statement which may amount ta corrupt practice. There is no X-ray
whereby the dishonesty of the story can be established and if the Courts were gullible
enought to gulp such oral versions and invalidate elections, a new menace to our
electoral system would take place through the judicial anparatus. It is extremely
unsafe, in the present climate of etection competitions and partisan witnesses wearing
robes of varacity to upturn a hard won electoral victory merely because lip service to
a corrupt pract ce has been rendered by some sanctimonious witnesses. The Court
must lpok for sgrious, assurance, circumstances on unimpcachable documents to up-

hold grayé,.;hgrﬁ{s af currupt practices which might not merely cancel the election
result, but exti o R )

guish many a man’s public Itfe. '

®
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33, " Tn Abdul ‘Hussain’ Mir ‘vs, Shamsul Huda, reported in AIR 1975 SC 1612; fhe
ire < IR IR A

“Even_so, certain basic legal guidelines. cannot. be lost snght of while
" adjudging an electlon dispute: “The verdict, at ‘the, polls wears 4 protective
mantle in'a’ democratic polity.  The Court will vacate such: ballot ‘count
© " return only on proof “beyond reasonable ‘doubt . of * cortupt practlces
"~ Charges, such as have been imputed here, are v1ewed}
" carrying other penaltles ‘than losing a seat, and sfrong testlmony }s needed
. to subvert a Returmng Oﬁicers declaratlon', o

B . st . . - B

34. “" In another dec;s:on in Kanﬁa:yalal vs. Mannalal and others, repmted in Alﬁ
_1976 SC 1886 the Supreme Court observed — _

. “‘So far as, however, the distribution of the pamphlet on 2nd March,
1972, at Jawi and Thadoll which alone survives for consideration, the
petitioner relies entirely upon oral testlmony and the court will have to be
cautxous and cxrcumspect m acceptmg the S"me ' :

The Supreme Court in the said decision, quotmg a portlon of the ‘decision in
Rahim Khan v. Khurshid Ahmed, reported in AIR 1975 SC 290, observed that ordina-

‘rily the Court would be slow to mterfere with the findings of the High Court Agam

at paragraph 46 the Supreme Court ‘observed thus—

*“46. Oral testlmony, therefore, will have to be judged w1th the greatest

* care and an electoral victory cannot be allowed to be nullified by a mouthful

of oral testimony without contemporaneous assurance of a reliable nature

from an independent source The matter would have besn different if there

had bzen an immediatf written complaint to the Returnmg Officer agam<t
Kanhalyalal as ‘had been made in the case of his workers.’

An election: dispute 1s not a prlvate feud between one individua and anotler.
The whole constituency is intimately involved in siich a dispute. Shaky and wave-

‘ring oral testimony of a handful of w1tnesses cannot, btlll the dominant v01ce of the
'majorlty of an electorate

<

:535 In S Harcharan Smgh V. S Sajjan Smgh antd others,reported in (1985) 1 SCC 370

fhe Supereme Court once ‘again held thus :—
“ “In a mattet of this nature; the ev1dence natUrally is mostly oral. The_re-'
fore specially where the charge is grave one, namely, corrupt practice which
.. if proved would disentitle the candidate to. cont st the election for some time
' ‘to corme, the couffs must” proceed with caution’“Ad election once held ought
: _";'not ‘be treated. m a’ hght-hearted mianner and defeated candrdate éhou]d not
Dot away thh lt hy ﬁlmg el¢ct1(m petltlon ' o

- i
) L.

“Pri ‘the"sald decmion it was held that it ¥ as” proved b‘y p051t1ve ev1dence
fhen*rhei'e denial’ was * not“enough. While insistiHg ofi the sfandard of stfict proof,
the Court should not extend or stretch this doctrine to such g ¢xtieme  exteril as 'to
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make it well-nigh impossible to prove an allegation of corrupt practice. Such an
approach would defeat and frustrate the very laudable and sacrosanct object of the
Act in maintaining purity of the electoral process.

36.  On the basis of the decisions cited above, now we have to see whether the
printing materials were published by the returned candidate or his agent or by any
l%ex'SOn with the knowledge and consent of the returned cadidates or their agents.
rom the evidence of three witnesses discussed above I do not find anything specific
to show that the off ending materials were ordered to be printed in their presses by the
returned candidates or their agents or by their party with their consent. There is no
evidence whatsoever to show that at any time the returned candidates ot their agent
placed orders. In fact the witnesses did not remember who placed the orders.
However, the witnesses mentioned that orders for printing of the election materials
were placed by the MPCC (I). The petitioners have totally failed to prove actually
who placed the orders. All the three witnesses stated that the ordets were placed
verbally by some one whose name the witnesses did not remember. Besides, at the
time of delivery also the same story was told by all the three witnesses by saying that
those witnesses went to the office of the MPCC (I) and delivered the printed materials
to some person whom they did not know. There is no documentary evidence before
this Court to show that actually the printed materials were supplied to the MPCC(I).
It is not expected of a businessman to deliver materials to any person without obtain-
ing any receipt of acknowledgement. These witnesses also could not say the name
of the person to whom the printéd materials were delivered. Attempt was made to
show a register by witness Mr. J.Laltlanmawia. This register was also not aceptable
in as much as the only portion was regarding the placing of crder by the MPCC (I).
At least 4/5 columns were kept blank. One witness stated that he received the amount.
However, he did not remember what amount he received. He could only say that he
received at the rate of Rs 1.50 for printing of each copy. The other witness even did
not mention what amount he received. The third witness said that though the
MPCC(I) placed order and he delivered the printed materials in the office of the MPCC
(I), he did not receive any money. Though the printing work was done as far back
in 1989 and th ough he did not receive money, there is no cvidence to show that he
made attempt to get the money. All these will only lead to one conclusion that the
etitioners have not been able to prove that it was the MPCC (I) who placed orders
or printing the election materials as claimed. The evidence of all these witnesses
could not prove at least the charge of corrupt practice. As held by the Supreme
Court that when there is an oral testimony, the Court has to be very cautious in ac-
cepting. Unless it is proved with clear evidénce supported by some documents, it
will be always unsafe to come to the conclusion that the returned candidate or his
agznt or his party actually placed order for printing of thosc materials. Considering
all these I come to the conclusion that the petitioners have miserably failed to prove
that the election materials were printed by those witnesses as per the orders placed.

37 I have already held that the petitioners have not been able to prove that the
election materials were printed at the instance of the MPCC (). Even though the
petitioners failed to prove that the election materials containing offending statements
were printed and published by the MPCC (I) or the returned candidates or their
agents. It is now to be seen whether those election materials were used by the returned
¢andidates or their agents or the MPCC (I). For this purpose I propose to deal the
election cases separately.
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ELECTION PETITION NO. 7(G) OF 1989

Saingura -vs.- F. Sapa and others.

3. In this case apart from the common witnesses Laltlanmawia, C. Dinthangs

® o 4nd Lalzawmliana seven more witnesses were examined. Out of the 7 witnesses,

election pe itioner and 3 more witnesses, namely, Lalzara, Thangrenga and Ralliana
were examined.

39, Election petitioner in his ¢vidence stated that he filed this election petition on
being aggrieved by the oorrupt practice committed by the respondent No. 1. Accot-
ding to him, the 18t respondent made appeal to the voters to vote for him on the ground
of religion throughout his constituency. He came to know that the 1st respondent
distributed pamphlets, leafiets, stickets and other campaign literatures which con-
. tained religious appeal to the voter. He had no personal knowledge of making
religious appeal by the 1st respondent and also that he had distributed the aforesaid
election materials to the public, He further stated that at the time of filing the elec-
tion petition he annexed those materials, namely, pamphlets, leaflets, stickers along
with the English translation, He was informed about the disttibution of the afore-
said election materials by the lst respondent while addressing public meeting by
Sari Ralliana, Shri Lalzara, Thangrenga and Lianh ingthanga. According to him,
the election materials were formally released by the then President, MPCC (I) Shri
Lalthanhawla, presently Chief Minister of Mizoram at Vanapa Hall, Aizawl some
time in the middle of Deceinber, 1988. He came to know that the Ist tespondent was
also present at the said meeting at the time of releasitig the aforesaid election materials.
He was informed by Lalhmachhuana, Editor, Dingdi Daily and Lalnghakliana,
¢ Editor, Hriatna Daily. He stated that election materials containing offending
statements the 1st respondent made appeal to the voters on the ground of religion.
Pctitioner further stated that the 1st respondent addressed number of meetings in
variods places catpaigning for his election between the period 31.12.88 and 19.1.89.
Immediately before addressing the public meetings, 1st respondent used todistribute
the election materials to the voters gathered in the said public meetings. During the
aforesaid period, 1st respondent addressed public meetings and distributed the exhi-
bits, etc. He specifically stated that on 15.1.89 the Ist respondent addressed a public
meéting at about 3 P.M. at Chandmari, Lunglei before about 200 persons. Before
addressing the meeting, Ist respondent himself distributed the election materials,
namsaly, leaflets, pampﬁtets, election  anifestos, stickers, etc. The Ist respondent
again addressed a public meeting at Chandmati, Lunglei on 18.1.89 at about 10 A.M.
before about 300 persons. Similarly, before addressing the public meeting the 1st
respondent distribited leaflets, pamphlets, stickess, etc, On 16.1.89 also at about
11 A.M., the 1st respondent addressed a public meeting before about 100 persons at
Chandmari, Luunglei. There also before addressing the public meeting, the Ist res-
pondent distributed the leaflets, election manifestos, pamphlets, stickers, etc. to the
voters. Petitioner is a qualified person. He is a holder of Master Degree 1n Arts and
also a Bachslor of law from Gauhati University. He enrolled himself as an Advocate
e in 1977. Since his enrolment he has béen practising as an Advocate in Mizoram.
By profession be is a Politician-cum-Lawyer. He entered politics in the year 1980.81.
Tii his evidence He furthes stated that he saw F, Sapa hold %g nteeting from a distance.
He did not hear what he said. He did aot see F. Sapa distributing any materials.
Exts. P-1 series was published by MPCC (I) which he came to know from information
as well as from printed matetials and certificates issued by the pess. He candidly
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admitted that Ext. P-6 did not indicate ‘that it’was printed and publishéd by
MPCC(I). Ext. P-9 was the account register. Ext. P-9 did no: indicate whose book of a
account it was. Serial No. 4 showed in column 1'- Descriptionr Mizoram' Congress(I)
PVC stickers, Except this there. is.ngthing to show ihat the order was placed by
MPCC (D or by the Ist respondént. "Il Cross- -éxaminaticn he admitted that he did
ot mentlon specxﬁcally ia‘bout the corrupt practice of bribery, undue incluence, mduce-
ment and attempt to induce the électors to believe that they would be subject of
dlspleasure on the ground of religion.

40. . In‘the evidence'of the petitioner only.fact that emerges is that the petitioner
did not see that the returned candidate - the Ist respondent or his agent.or MPCC (1)
distributing the Ext. P series containing the: offending statcments. His. sole state-
ment is that he once saw F. Sapa holding'a meeting at Chandmari and he saw it on
one day from a-distance and at that time he did not hear whzit he (I1st respondent) had
stated. He admitted that he did not see Sapa distributing any material. From this
it-is clear that this witness did not say anything about the d:stribution of the election
materials. by Ist respondent and making religious appeal :n the public meeting.

41.~ P.W. 2 Lalduhawma in his evidence did not ma.kc any statement that the re-
turned candidate or h1s agent made any statement in public meetmg makmg religious
appeal.

42, P.W. 3 LH. Lian Hmmg Thanga stated that the President of MPCC (I) M.
Lalthanhawla released the pamphlets, stickers and banners eificially at Aizaw! on 16th

December, 1988. He received those in the .capacity «{ the General Secretaiy in
bulk. On receipt of these he sent them to the seven candidates inciuding Lim

for distribution in their respective constituencies of iunglei District. ‘In his
constituency he distributed those materials to the workers 4nd that he also pel~
sonally distributed them in his constituencies to the votcrs. My, Sapa contested

election as Congress }I) candidate. There were sevci: (.(zI]StilUCIleCS in Lunglci
District. Sapa himself distributed the election materials 1o the public in his presence.
The petitioner was a candidate from 8th Lunglei Soutk Q.mutuency as MNF candi-
date wherefrom Mr. Sapa also contested eléction as a cradidate from Congress ().
Mr. Sapa won the election, In his cross- -examination hc siat d that he was a contrac-
tor and was in Congress (). He left the Congress (1} Faiiy on 6th of Octoter, 190
‘because of the conflict of ideals.” He had difference of Gpinion with party leaders
like Lalthanhawla, In cross-examination he also §tate¢ it he told Sainguia, the
electlon petitioner before and after election that he saw Sarw: distributing the election
mlaer;als himself. He spec1ﬁcally remembered the dity, 1n:mely, on 15th January,
17897 It was ‘around 3 P.M. Both F. Sapa dxstrlbutcé he slection materials at the
.residence of Mr. Sapa.  About 200 people were preseri there. He visited Sapa’s
office. on*15.1.89 with Z.D. Sangllana Ex-MLA; L.P. Thar:zika, MLA and F-. Lal-
_chawna, Ex-MLA. - However, he did not remember other Lates. During’ fast. clec-
t.xon MN’F also dlstrlbuted and publlshed pamphlets ‘and other electior, materials.
The symbol of MNF was. tiger. ~This witness, however. said that, Sapa distributed
‘electionamaterials in the publlc But he was at that time s member of the MPCC (I)

‘and left the Congress in 1990 One thing to'be Hoted herc is that this witnéss informed *

@bout the distribution of the. ciﬁ'endrng electlon materials I'ke Ext. P series to the
_election  petitioner before’ andafter election.” "However, the’ electlon petltloner did
~not ! take any step reg% rding the distribution of thgse matcrial. " The “matter was not
y br@ught to the notice fthe Bléction, Commission ‘éither by tlns witnéss or by the elec-
tion petitioner.’” He only remémbered ‘that he visited* F. Sap2’s office’on '151.89 with

\J

-
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some persons. . During the said election MNF also distributed and published pam-:
phlets and materials, however, he did not remémber. " Fronf 'the evidéfice ot this
witness, it appears to me that he is an interested party and he left the Congress Party
and, therefore, in all probability, he may have a grudge on the Congress Party as well
as the returned candidate. The oral testimony of this witness cannot be accepted on
this ground alone. Besides, from his evidence it appears that he repertcd the matter
to the electicn petitioner before the election and also ‘after the €lectitri. “if that was
so, it was the duty of the election petitioner or this witness to inform ‘the “authority
about the distribution of the ciection raterials containing the offending statements.

43.  Lalzara is another witness. In his evidence he stated that F. Sapadid election
campaign in his constituency by organising meetings. He (Sapa) opened 'a campaign
office at his residence and used to give out lectures, et¢c. He came to.know that Sapa.
was going to address a public meeting and’aCf_ordingly he attended the rneeting. Sapa
organised a public meeting on 18th January, 1989 "About 150 to 200 people atterded -
the said meeting. In the meeting Sapa distributed the party manifestds, stickérs' and
‘pamphlets. Sapa himself addressed the public meeting and distributéd election ma-
terials. He identified Exts. P-1, P-2 and P-3 were like the élection materials distri- -
buted by F. Sapa. Exts. P-5 and 1-10 were the pamphlets and Ext. P<6 was the-
sticker. In the public meeting Sapa explained the contents of the documents dnd
also stated that if Congress Party was voted to power, they Would form ‘a Christian
"Covernment. He had also received the aforesaid election materials. Three days .
after the public meeting he reported about that matter to the election petitioner.
Fn his cross-examination he stated that he did not belong to any political party at the
time of election. He attended Congress Party meeting only on‘ 18.1.89. “He did not
attend any meeting organised by the election petitioner Saingura’of any other political
party. He did not remember the date of counting or date of election.  He dici not
read the entire election manifesto, but he had gone through some portions ¢f it and
in that portion of the manifesto he saw the promise of Christian Governme#t, journey
to Holy Land, giving Rs. 10,000/- and G.C.I. sheet roofings to the poor. He did not
report the matter to P.C.P. candidate B. Lalchungnunga. He also did not report to
~the 3rd candidate. The election petitioner asked hiin to give evidence as'he reported
about the meeting. He also had not come across election nianifesto of any other
party. It is apparent from the evidence of this witness that he attended the meeting
of F. Sapa only on one day. Except the election petitioner he did not report the mat-
ter to any other party or authority. What was the reason for his informing to the
election petitioner is also not known. He has not explained why he chose to inform
only the election petitioner. Even if the election petitioner was informed, he did not
take any step. This is also another piece of oral testimony which is inconsistent and
not acceptable in view of the fact that he only chosed the election petitioner even
though he did not belong to MNF Party. For all these above, the testimony of this
witness cannot be accepted. o = '

44, P.W. 5 Th ngrenga stated that on 16.1.89 he attended.a meeting of F. Sapa.
About 100 people were present in the meeting. F. Sapa distributed the election mani-

festo, stickers, p mphlets containing offending materials like “Operation Josua.” He
~ identified the Exts. P-1, P-2and P-3 were the election manifesto distributed by F.Sapa.
Ext. P-5 and Ext. P-10 were the pamphlets distributed by Sapa, Ext. P-6 was the
sticker distributed by Sapa. He also stated that after distribution of the said election
materials, Mr. Sapa delivered lecture in the meeting. In his address Sapa said that
~ if they were elected to power, they would form a 'éhristian Goyernment. 2/3 days
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After the aforesaid meeting he met the petitioner and showed the election materials. However, he did not
mention where he met and what was the occasion of his meeting. This witness in his cross-examination
stated that he did not remember exactly about who were the other three candidates. He also did not
remember the date. In his cross-examination he specifically stated that he did not read the entire
manifesto. He could only read the portion which contained the offending portion. It is not at all believeable
that a person receiving a manifesto would find out only the offending portion and leave other portions. The
natural course would have been to go through the entire paper and thereafter he would come to know
about the offending materials.

45, P.W. 6 Ralliana also in his evidence stated that he was a shop keeper and her knew the election
petitioner and the 1* respondent. From the evidence of this witness also it is not proved beyond doubt that
the Respondent No. 1 the returned candidate or his agent or his party i.e. MPCC (l) ever distributed the
election materials containing the offending statements. From his evidence, it cannot be accepted that
Respondent No. 1 —the returned candidate made public meeting appealing voters on the ground of religion
as alleged.

46. Witness Lalnghakliana (PW 7) deposed that he was a journalist. He was the editor of a weekly
newspaper known as ‘HRIATNA’. He stated that on 16" of January, 1989 the Congress party organized a
public meeting at Vanapa Hall at Aizawl. In the said meeting Congress President Lalthanhawla had released
the election manifesto and other two numbers of election materials out of which he clearly remembered
“the election manifesto” and one pamphlet titled “OPERATION JOSUA” This witness attended that meeting
and the MPCC (l) President handed over to him (this witness) the booklets released by him. When he
opened those books he read the contents like — if Congress (I)party was elected to power it would form a
Christian Government and the school text books would also be made to suit the Christian teachings and “a
visit to holy land by as many as possible.” He further stated that he would be able to identify those
booklets. He identified Exts. P-1 and P-5 as those materials out of the election materials out of the election
materials released by Lalthanhawla. He informed Mr. Saingura about this and he showed him and asked
him to read. He remembered it was 2/3 days afterwards. This witness stated as a Journalist he covered MP
election in 1991, General election in 1989 and another MP election in 1989. Before 1989 he did not cover
any election. He knew as a Journalist it was his duty to cover all the election meetings of different political
parties. He attended the first meeting held by the political parties before the election. He did not
remember the date and time of the meeting held by the Mizo National Union Party. He also stated that he
could remember only the date and time of the Congress party meeting and he did not remember the date
and time of the meetings of other political parties in which he took part. This witness further stated that he
did not attend the meeting held on 16.1.89 organised by the Congress but he attended the meeting of the
Congress (l) on 16.12.88. There were other journalists who also attended the meeting. They were-T.
Lalhmachhuana, Dingdi Editor and R. Ral Tawna, Zonieng Editor. From his evidence also it appears that he
remembered the date and time of election meeting of the Congress (l) party and the release of election
materials by MPCC () President. He did not remember anything about the other political party. In another
question put by the learned counsel for the 1% respondent, he stated that he did not remember where he
was on 18"/19" December, 1988. He also did not go the Lunglei South during that period. This witness also
stated that he showed the election materials given by Mr. Lalthanhawla to many persons, but he did not
remember their names.
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He remembered only the election petitioner. He further stated that it was their prac-tice to give to those
people whom they knew. He also asked other people to read the materials given to him by Lalthanhawla.
By asking the people to read the materials given to him by some one, he did not consider that he was
working for him. He remembered the name of one Chalchhunga to whom he had given the papers given to
him by the MNF. He received the election manifesto of the Peoples Conference Party. He did not
remember to whom he gave those materials. Election petitiones Saingura told him in the month of March
and April, 1989 that he had filed a case in the High Court. The election petitioner requested him to give
evidence. He came to know that 12 cases were filed in the Court. He further stated that he could remember
the date on which the MPCC (l) President Lalthanhawla distributed the election materials on 16 December,
1988, but he did not remember about the other election meeting which he attended. This witness,
however, did not remember anything regarding election campaign of other parties. He did not remember
where he was immediately after the meeting that was said to be held in Vanapa Hall.

The oral testimony of this witness is also very doubtful in as much as this witness did not remember
anything about the other meeting which he attended. Besides, according to this witness he spoke to many
people and asked them to read. But he did not remember who were those. He also stated that the election
materials i.e. Ext. P-1 and Ext. P-5 which were received from one of the workers of the Congress Party was
handed over to the election petitioner Saingura. It is really strange that, though the election petitioner
received those materials containing offending articles making religious appeals, the election petitioner did
not take any step in this regard. From all these it is difficult to accept the statement of this witness also.

47. 1* respondent examined two witnesses, namely, himself and one Smson Zo-ram Thanga. In his
evidence the 1* respondent stated that neither he nor his worker distributed election materials like Ext. P
series. He, however, admitted that he distributed election materials other than those like Ext. P series. He
denied release of any election materials at Vanapa Hall by Lalthanhawla in the middle of December, 1988
and his presence in that meeting,. In his cross-examination he stated that though he did not distribute any
election materials, namely, pamphlets, stickers, etc. published by his party, his workers distributed them on
4.1.89. His party leader in Aizawl had sent the election materials to his constituency for distribution. He did
not know how the aforesaid election materials reached his constituency because he did not have time. He
saw those election materials. He did not give any instruction to his workers to distribute the election
materials in the village by going house to house. In fact he did not give any instruction to his workers to
distribute the election materials during the election. His other witness was Samson Zoram Thanga

48. Samson Zoram Thanga (RW 2) stated in his evidence that he joined politics in 1974. He joined
Congress (I) Party in the same year and ;remained till then. The last General election was held on 21% of
January, 1989. He belonged to Lunglei South Constituency. During the last election he was one of the
Secretaries of Lunglei District Congress (I) Committee. At the time of deposition he was the General
Secretary of the said District F. Sapa was a candidate from Congress (l) party in the last General election.
This witness further stated that he told the workers to work for the victory of the Congress (l) Party, to go
to the people and to ask them to
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vote for the Congress (I). He was entrusted to look after tl:c campaign. During the

campaign he alongwith the workers went around the constituency, put up banners,
posters, fastoons,; etc. and also distributed to the public manifestos, badges, cap (head
gear); stickers, etc. Some times he used to accompany th¢ I'st respondent Mr. Sapa
during his trip to the constituency. -Ext. P series were not those election materiais
which were distributed. Those documents (Ext. Pseries) lic had seen for the first time
on the date of recording the evidence. He did not remember if he was with Sapa on
15th-and 16th of January, 1989, but he definitely remembeted that he was with Sapz
on 18th January, 1989 and on that day both the Ist respondc::t :ind he went to a village,
namely, Hauruang. For the whole day of 18.1.89 from morning 6.30/7 A.M. till the
evening he was with Ist respondent.  Thc lst respondeni and he remained there for
-the whole day and returned thereafter. This witnes: denied that 1st respondent
addressed a public meeting on 18.1.89 at 10 A.M. before on tudiance at Chandmari,
Lunglei. He fuarther staed that the Ist respondent did noi hoid any public meeting
during the ehtire period of campaign. According to this witness the distance between
Chandmari and Hauruang village would be about 17/18 K.Mis  This witness stated
that the'1st respondent (Sapa) conducted his election camptign from the Lunglei Dis-
trict Congress H.Q. office situated at 'Venglai. In cross-cxannation this witness also
stated that the meetings held during the campaign did rot u:c 1o lasi for more than an
hour. In such meetings they discussed aboui. the prospeci of election of Sapa. In
those meetings they used to tell to the voters that if Cengicss (I) was voted to power
-then various- developmental -activities would -be taken up. .:fter the meetings they
-usually handed over the election materials to the Unit leadcrs for distribution. Those
‘election materials included election manifestos, stickers, »«mphlets, banners, yosters,
‘badges, caps and-flags. He further stated that he alongvath ether workers distribu-
ted the aforesaid election materials in those places wheie Seia did not accompany
them. :Mr. Sapa and he saw the aforesaid election matciials together. Sometimes
they carried those materials with them and distributed them:. He also carried the
aforesaid election materials to those places where Mr. Sapa did not accompany.

49. From reading of the evidence of these witnesses it &pipears that both the st
respondent as well as the other witness Sri Samson Zoram Thanga totally denied the
distribution of Ext. P series. According to them they dcfinitely attended their elec-
tion meetings. In those meetings they told to the voters about the various develop-
mental works that they would undertake. They denied that Ext. P series was ever
distributed. In fact the st respondent did not distribute ony election materials. It
was the workers who used to distribute the election matericls those were published
by their party. These witnesses totally denied the allegations made about the distri-
bution of the election materials like Ext. P series.

50. In an election petition where the ground is corrupt practice by appealing the
voters it is the burden of the petitioner to prove the casc beyond reasonable doubt.
From the evidence of the witnesses for the petitioner it is 1ot clear that election ma--
terials, namely, Ext. P series were distributed by the Ist respondent or his agent or
other workers. It has not been properly proved. Besides most of the witnesses
examined on behalf of the petitioner earlier belonged to the Congress Party and they
left the Congress Party and joined MNF. For these reasons it 1s difficult to accept

- their versions and on the basis of oral testimony the verdict of the people cannot be
set aside.

-

*
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5t In view of the above, I am constrained to hold that the petitioner has not been

- able to prove that the election materials had been distributed by Respondent No. 1,

‘or his-agznt or his party. [t is also not proved that Respondent No. | held publlc
meeting where he made religious appeal. _

52. : Mr. Bhattacharyya, learned counsel for the petitioners submitted thet :when
.some evidence are adduced by the petitioner alleging corrupt practice by appealing the
- »voters on the basis of religion then mere denial by the returned candidate was not
-+enough. There should be some more positive evidence. In my opinion, as-held in
various decisions of the Apex Court the election cannot be upset without there-being
some acceptable evidence. Burden remains with the petitioner to prove just like
criminal case beyond reasonable doubt and if that is not done then in that case it would
be difficult to upset the election. In view of that 1 am of opinion that the election
petitioner has totally failed to prove the case of corrupt practice commitied by the
- returned candidate - Ist respondent by appealing to the voters on the basis of religion.
As [have already held that the Ext. P series no doubt contain religious appeal, but the
-faet that it has been printed by the returned candidate or by his agent or by person
- with his instruction. but there is no .proof that these were printed and distributed by
the Respondent No. I, his agents or workers. Therefore, the election materials con-
- taining offending articles were printed at the instance of retirned candidate or his
- agent or any person with the knowledge and consent of the returned candid«te and
the distribution of those materials have not been proved beyond doubt.  Therefore,
the election cannot be set aside.

+ ~ ELECTION PETITION NO. §(G),89.

H. Lalruata vs. Vanlalnghaka & others.

53. - In this petition the petitioner cxamined 9 witnesses in total. The pctitioner
‘adduced about 29 documentary cvidence containing offending writings in Ext. P
- 8eries.

54.- P.W. 1 L.H. Lian Hming Thaiga tried to prove the distribution of the election
materials. He stated that on 16th Wecember, 1989 the President of MPCC (I) Mr.
- Lalthanhawla released the pamphlcts, stickers, banners officially at Aizawl. He re-
- - ceived: those in the capacity of Gencral Secretary in bulk. On receipt of those he sent

'*-them to the seven candidates including him for distribution to their constituicnicies.

'In his-constituency he distributed those materials to the party workers and ke per-
stmally distributed them in his constituency. Mr. Vanlalnghaka contestcd -as Cong-
‘ress (I) candidate from 12th Hnahthial Constituency. There were seven coustituci-
--cies’it Lunglei District. Ext. P-1, Ext. P-2 and Ext. P-3 were the elcction menifestos
- issued by the Congress (I). Ext. P4 is a pamphlet ‘‘Operation Josua’ issued by
- "MPCC (1): ' Ext. P-6 was also the election pamphlet-issued by thc MPCC (i).. The
"+ aforesaid documents he received from the MPCC (I) for the purppese of distribution.
- In cross-examination he stated that he was a 3rd Class contractor. He left Congress

» (I) party on 6th October, 1990. He left the Congress Party because of conflict of
‘ideals. He also stated that he was the General Secretary when he joined - MNF.
During the last election he worked for the victory of himse!f and his party i.c. the

- 'Congress (I). He wanted to secure development of Mizorzi by running the election.

«* Normally all the Mizos are Christians. So to win over their sentiments they promi-
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sed establishment of a Christian Government. By Christian Government they meant that the Congress
Government would be run according to the ethics, principles and morals of Bible. By morals, principles
and ethics of Bible he meant that the Government would be working for the welfare and betterment of
the people. There are about 8 to 10 thousand voters in his constituency. In his constituency for 20/30
days. He visited all the 7 constituencies. This witness also could not say when actually the meeting took
place. He also could not say anything about the other meetings.

55. P.W. 8 Pazaa stated that he was a cultivator by profession. On 12.1.89 the 1* respondent
addressed a public meeting at Thingsai at about 7 PM before an audience of about 150 persons in his
own residence. The 1% respondent before addressing the public meeting distributed the election
materials like manifestos, pamphlets, stickers, etc. by himself. He also received the aforesaid materials.
After finishing his supper he went to attend the meeting addressed by 1* respondent. After distribution
of the aforesaid election materials, the 1% respondent explained about the contents of the election
materials. The 1% respondent appealed the audience that if they voted for Congress (1) they would form a
Christian Government. 1% respondent spoke many things regarding development. But he did not
remember those statements. Election materials were in Mizo language. Ext. P-1 to p-6 were the election
materials similar to those distributed in the said meeting. After few days of the election result was
declared he went to Hnahthial for his personal work and the petitioner was residing at Hnahthial in
rented house. While he was passing through the road, the petitioner called him from his house. He went
to the house of the petitioner. The petitioner enquired of that in spite of so many MNF sumpathisers in
Thingsai village why the petitioner lost the election. He told the petitioner that because respondent No. 1
made an appeal to the people that if they were voted to power they should form Christian Government
and that might be the reason. Because of this the petitioner lost the election on enquiry the said witness
handed over the election materials which he received. That was after few days on his next visit to
Hnahthial. He handed over the election materials to the petitioner. In his cross-examination he stated
that results were declared on 23™ of January, 1989. He did not belong to any political party. He did not
know the total number of voters in his village. He cast his vote in the last election. He did not know
whether MNF secured more votes than the Congress. He believed that there were MNF office at his
village. This witness also did not say that he attended any other meeting. He also stated that the did not
remember whether there was any other public meeting by the candidate of MNU or PC. He did not
remember the date on which the MNF meeting was held. This witness only stated that on receipt of the
election materials he read the contents, He further stated that he could not remember what was written
in the manifesto as it was long back except about the Christian Government. The witness was shown Ext.
P-1 to P-6 and he stated that he could not clearly read them because of his poor eye sight. He was living
with his wife and children. He told the members of his family what was written in the election materials.
They appreciated the promise about the Christian Government. However, he did not discuss about the
election manifesto with any person of his village as all the villagers had received them. He did not
remember the date on which he met the petitioner after the election. He also could not remember the
date on which he handed over the election
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materials to tic p“tit{o wer. Thisis another witness who stated that he only attended
the mevting heid an {21 ?t) Ple 1ot the cicction petitioner after the results were
out only bw choee ant thag e fold cuout the distribution of the election materials
and 2 )v)-’al -nd(“ DY Ne st vass d viton e basis of refigion.  On the request of
Lhc » ‘uuonc: n s h ' ,\\,L"UT wlmfesto and pamphlets, etc. which were
nida SUNTS S 4 =Nt o i2.1. 89, This witness did not remem-
- 0! = He further stared that he did not remem-
ber when he meor the peiiiones ang ov m_;my days after he handed over. This
shows thai fihis witness copld jesewidser only one day - the day on which the mate-
rials were distei bLled v the st rescondint or lis agent.  But yegarding the other
mectings i w'm b .\)lm:iy joror mt. He coutid not state the place where the election
meetings were hold by YN and other peitizs.  He further stated that he could not
give the d-atc on which %2 h-z:*.d:"(! over ifie elootion materials.  This witness also could
not read Ext. P-1 to P-6 wvaen 1hese weo: shiown as he had poor eye sight. The evi-
dence of thiks witness is anoudtci withy doubt in as much as he could only say the
exact date on which the meeting was held by the Ist respondent.

ber wh\,ch\.r he ..,?<, srhad o

56. P.W. 9 Chalthuama is another witness for the election petitioner. In his evi-
dence he stated that he was a businessman by profession. The 1st respondent
addressed a mecting on 14.1.89 ai about 6.20 P.M. at Cherhlun before an audience
of about 200 peisons. This witness also similarly stated that the 1st respondent and
his party distributed election muterials like Fxt. P-I to P-6. Prior to the election he
met tae petitioner as iie was the Pastor of United Penticostal Church. After the
clectim results were declared he mot the peiitioner. He met petitioner after the de-
claration of election. He put un in a house temporarily which was close to the rented
house of the petitionsr. In cross-oxaminatien he stated that he did not belong to
any political party, he did net remember the date on which he met the election peti-
tioner after the election, he did not rememt v the date on which he went to Hnah-
thial after the result of the elsttion was declired. He did not remember the date on
which he met the: petitioner before the clect.on, the petitioner did not visit his place
during the election casnpaign. Four candidates belonging to MNF, Congress (I),
PCB and MINU contested the clection. MMF and Congress (1) only called pubhc
meetings.  PC narty dizd not hold any clect-on meeting.  He could not tell the date
and time when »INF held its meciing hut it vas at night time. He only attended the
meeting of the Congress () and no other meeting. He did not know if MNF, PC
and other candidates distributed ary election materials. There were MNF workers
in his village. He knew them.  Since it was long time he did not remember if MNF
workets attended the teciing 2t thai time.  He is also another wiiness who could
ceinzmber only (' date wnen 2s dsi respondent held the meeting and distributed the
eleciion materials ltke Exi, P-l tn 2.6, Thi; witness stated that the MNF also -held
the mezetings but he did not ateond.  He also stated that other political parties also
he!d mestings bul he 340 ant aiiond thera,  He did not  remember to have attended
the meetings of the MINF oty He also had no knowledge whether MNF party
dictributed eleciien manterinly like Exis P-1 to P-6. This witness is also’a chance wit-
ness.  He mazt the electing oetiiinner oniy «iter the election was over. He met the
elaztion petitioner and to!d hia that the Ist respondent had distributed the election
materials.  Thouzh he knew tunt fhere were many MNF party workers in his village
he clid not care to inform them avoue thz distribution of the election materials by the
Congress (I). This witness Turther stated that though he met tke election petitioner
before the election he did not mention atout the distribution of pamphlets. -He ounly:




 Ex—89/95 28

informed Liina after the claction wss over.  Iroia the reading of ilic evidence it appears
that be is alwo similar tyge of witness who siinprly could remeirber the election meeting
=

held by the MPCC(). He aiso could rccogmse Exts. P-i to P-6. In my opinion,
evidence of this wiiress is aot acceptable.

7. Ist raspondont also exomined himsa!f.  He totaily deiied akout the distribu-
tion of the election wuiionisis Fle Ext. P serier.  He seid neitlcr ke ner his paity pub-
lished ali those decuments, ks casc was totally deniai. Even L <tated that he never
attended «ny election neeting during his campaign.  Bo only attended a
public mecting in 1¥27 which was not corsected with the present election.

1

58. In this case also the evidence recorded by the petitioner regarding distribution
of the articles, in my opinion, has ot been proved bever.d rezsonable doubt as is
rzaquired. The respondert havirg deried so, it was the duty 01 the petitioner to prove
the districution cf electier: miaterials containing the offending: statements teyond
teasonable doubt. As the mesijiorer tas totally failed to prove that the respondent
No.l distributed thosa clection materials anct made public cpeech to woo the voters
on the ground of religicn.

58.  ELECTION PETITION No.9(G)/89
(Lalhlimpuii - vs-Rosangliana and Others)

In this casc the petitioner examined as many as 9 witnesses including election pe-
titioner. PW 7- J. Laltlunnzawia, PW 8-C Dinthanga, PW 9- L:lzawmliana and also
PW 4 - Laingliakliana are the four witnesses common in ali the cases. Petitioner
cxamined PW 2 Lalbana, PW-5 Dosariga and PW 6- Vanlallawina to prove the distri-
bution of tl.e election materials by the petitioner or his agent ii: the meeting held on
different dates and gave public speech making religiovs upres!. PW-I is the election
petitioner. He tiied io prove his case regarding the indulging «: corrupt practice by
the 1st resrondent. The st respondent examined thrce witnesses, namely, R.W.1
Rosangliana - Pespondent himself, RW 2, C. Lalrinpuiz and RW-3 Thargthuama

regarding canvassing.

59. Now from the evidence of the witnesses, it is to be scen whether the election
petitioner his beer able to piove that those election materials T'xt. P-1 to P-6 series
contaiping the offending materials weve distributed eithe:r by the returned candidate
R-1 or by kis aegent or by his party or any one duly auihericed by the petitioner.
According to the petitioner he was Informed by his witnevses thut the returned candi-
date i.e. the 1s? respondent in the public meeting said that they would form a Chris-
tian Governiicnt 2nd provide opportunity to visit the Holy J.arc (“Jerusalem”), every
year they wonld give Rs. 10,0C0/-, they would change the svliobus efthe school accor-
ding to the heliof of the Christiary doctrine. Each one of them v ould alsc get corrug-
ted sheets. Those ware the main points of the witnesses. All the witnesces teld him
the same thing. [n his examination-in-chief the petitioner stated that the Ist respon-
deat made wide distribution of election literatures Ext P-1 to P-C series. Bercad out
those in public meeting and visited each house and read tho« and explaned them.
Those were distributed in huge number to the people to read. }ce wanted to say that
MPCC (I) was a State Unit of the All India Congress (I) and kence MPCC (I) was
connected with the AICC (I). Therefore, the statement of the 1st respondent that
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he was not a cand:date of MPCC (i) was not correct. Roearding tie distritution of
the offending materials next P’-i to P-6 this witness ¢iG NOL s€¢ Wi0 MWek yeicerally
present in meeting. He also did not give the source of his infoimatien.  However,
@ _n cross-examination he statcd that he knew about the holding of’ meeting by the lst.
respondent through line witnesses. He did not kuow personally i ihe beginning,
but his witnesses who werc from those arcas where the public meetings viere hieid infoi-
med about it. He filed the election petition himself. He received the intornziion from
his witnesses. Since his house was far away from the constitiency, ne 7o the mate-
rials from the witnesses. None of those witnesses named was related to Jam. He
belonged to Mizo National Front Party. From tii: evidence of tins wilniess il wii
appear that he was not present at any time when the; }-st i'{:S])(.}.nﬂtl}t, i.c. }hc ;'cturan
candidate held thc mcetings. He was only informed by his witnesscs. For thet pur-
ose it is to be s3en how fur the other witnesses had been abie to prove those facs,

60. PW-2, Laloana stated in his cvidence that lie belonged. to Sihphir *S” vilisge.
He knew about the election campaigrn of Ist respondent. He knew il ¢ on 12th Jan-
nuary, 1989 a meeting was held at Sihphir ‘S’. He, however; did not ki cw who called
the meeting and there were lot of peopie. There wzs Congiess (1) election cffice by
the side of the road where meeting was held plus other party offices alsc.  He listened
what was said in the public meeting. Many persons s2id many thirps. However,
he did not know the persons. The 1Ist respondent was there in the meeting. He said
@ what was written in the election manifesto. Apart {iom the electiorn manifesto he
. saw election sticker. He saw also election manifesto but could not say exactly which
one amongst those shown to him as seen by him as he did not have a copy-ofthe same.
He told the election petitioner that a public meeting was held and there were niany
«  people who spoke about the election manifesto. . The 1st respondent told in the meeting:
that if he was elected as Congress (I) candidate, it will be good for Mizoram.
He saw the election materials but did not have a copy. He saw many copy distribu-
ted, but he did not recognise those papers. This witncss did not say anything
against the returned candidate the 1st respondent because he said only one statement
" that the Ist respondent stated that if he was voted to power it would good for Mizoram
He did not say anything about the offending materials. 1 find lie was very.
spzcific that he did not remember what was the election materials distributed in the
said meeting.

61. PW-5, R. Dosanga was another witness {for election petitioner. The election
petitioner attempted to prove the distribution of the election materials Ext. P-] to
Ext. P-6 containing offending statements. In his eviderce be also stated that he knew
the nature of the campaign of Congress (I). Mr. Rasznghanz opended his election
campaign office on 11.1.89 in the building of Mr. Thankunga. He furtber stated that
® on the date when the public meeting was held there werc about 150 to 200 pcople
present. Mr. Rosangliana delivered a speech and rcad out the clection materials
nd pamphlets, etc. At first the pamohlets, manifestos were releaced hy M Rosang-
iana. T1:r2173s, thr sams were distributed by s varty workers to the people.
They also distributed sticker. Exts P-1.P-2 and P-3 w-=re distributed in  the said -
meeting. In addition to that Ext. P-4 was also distributed. Ext. P-16 and Ext. P-17
wzare also distributed. He had seen the sticker/pamphlets Ext. P-5 and Ext. P-6 were
being distributed in the said meeting. After the election petition was filed e handed
over the aforesaid exhibits to Smt. Lalhlimpuii thereafter, he said that he handed over
those materials to respondent. No. 1 after a week of. the aforesaid campaign. Ext.




Ex—89,95 30

P-] contans the symbol of Congress (I). " In cross-examiniijcn this witiess stated
that he was undorground for some time and was also arresied in conneciion with tic
ambush of the Lt, Governor. He came overground and joiiicd Mizoram Congress
n the year 1972. He was elected as a village council meniber of Congress (1. in
1976 therc was peace accord in Mizoram. After the accord v.:s reached Mr. laldenga
b;cax_nc the Ch‘lef M;nnter. He did not remember the year but he was clected
as a member of the village council on MNF ticket. He was not @ member of the MNF
party but as he was elected as a member of the village council on MNFE ticket people
were under the impression that he belonged to MNFE. He iusther stated that he did
not meet Mr. Rosangliana after the said meeting. Smti. Thaisiami was the P.C. Par-
ty candidate. Eventhough the Mizo National Union was not so popular his name
was Lalthlenglhiana. He did not meet Mr Lulthlengliana befcic or after the meeting.
Except the petitioner Lathlimpuii he did not hand over the eieciion materiais of Cong-
ress (I) to any other candidate. About one week after the meeiing Mrs. Lalhlimpuii
the MNF candidate came to his village and he told her about the Congress meetiné
and also-about the distribution of the documents. She askec! to hand over those
docuaments. Mr. Rosangliana and Smti. A. Thansiami. He hunded over the docu-
ments to Mrs. Lalhlimpuii did not ask him anything. He teid her that he had gone
through the document and some of them were good. This witness also stated that
there were good things in the said documents. Those good things were that a family
who did not have a government servant in the family would be paid Rs.10,000/-. 1t
was mentioned that a Christian Government would be formed if voted to power. He
also stated that ‘he received the election manifesto of MNF. However, he could not
recollect any of them. A copy written as manifesto (X) shovwiay to PW. The witness
stated that hie did not receive any document like (X). He did not receive the mani-
festo of PC Party. Except what was wttten in' Congress (1) Manifesto he did not
remember what was written in the manifesto of other political party. This witness
again stated that he was a member of the Congress party. He left Congress and then
ioined. MNMF and returned as a MNF candidate in the village Panchayat. He also
appears:- to be an interested witness because he could only remember the manifesto
and other clection materials as proved by the petitioner but it is strange that though
he was giveni the manifesto and other election materials of othey parties he could not
recognise.” He 'did not even remember who gave what matericls. From this it will
not be safi to accept the evidence of this witness regarding he distribution of the
clection materiais as adduced by the petitioner.

62. ‘PW-6, Vanlaltawma is another witness for the petitioner who attempted to
prove tive distribution of the offending election materials Exis P-1 to P-6. In his evi-
dence he stated that Mir. Rosangliana was a Congress (1) candidare and Smt. Lalhlim-
puit was a candidate from MNF.. There was Congress (1) meeting in his village du-
ring ciection.  During the campaign Mr. Rosangliana addresccd the pubiic. He was
preseat in that meetimg.  He stated that returned candidate Mr.Rosangliana distri-
buted electinnr materials, namely, Exts P-l to P-6. Similar dncunients like P-1  to
P-6 were distitbuted during the meeting. He had not seen £.t. P-4, During door
to door.camnaign he did not receive any document. He reccived rhe copies of the afore-
said documents in the meeting. He knew Congress (I) symbol was ‘Hand’. Ext P-1
contains the said symbol. In his cross examination he stiited that the public meeting -
of Congress (I) was held at Zemabawk. The meeting was hcld on 13.1:89. He did
not know if MNF held any meceting. He could not say whether PC Party organised
any meeting. He did ‘not know whether PC Party had any office in his village. He
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also did not receive any document of manifesto from the MNF party. He received
enly from Congress (1). He knew that petitioner Smt. Lalhlimpuii. He did not
receive any paper from the election petitioner Smt. Lalhlimpuii. He also did not
remember wien PC Party candidate went fer door to deor campaign. He alse did
not remember when MNF Party candidate went for door to deor campaign. This

e witness also cannot be relied upon and the evidence adduced by this witness cannet
prove byond doubt that it was the first respondent or his agent or his party distributed
those election materials.

63. RW-1, Rosangliana is the Ist respondent- returncd candidate. In his eviden-
ce he stated that he went to the constituency_and mei the eminent people, rc_latxons,
workers of the party and other people requesting tacr 1o help hir in the election and

' vote for him and also to help him to contact their friends. e staied that in his

constitusncy there was a Block Congress Committee. The Bloick  Coagress
Committes directed its units to work for him and also dirscied the wor-
kers. Thz workers distributed electien materials like  pamphlets, stickers,
baaners, Posters, caps which were published by AICC and MPCC. He did
not held any public iaceting in any of the villages during his election canpaigi.
During entire election campaign he did not hold any meeting. He alse denied that
MPCC (I) published materials as shown in Ext. P series. It was 1ot a fact that e and
his party made any appeal to the electorate on the ground of religion. The evidence
of respondent No. | is a total denial.

64. RW-2, Mr. C. Lalrinpuia also stated that the respondent No. 1 distributed
pamphlets, election materials stickers, banners, caps which were received by MPCC
(I) to thie voters. These electien materials were in Mizo language which he read and
understood. During his election campaign he mostly worked in Zemabawk. He
saw Mr. Rosangliana, their candidate during election campaign. Mr. Rosangliana
met prominent persons, sport lovers, etc. This witness was shown Ext. P series. He
said that they never distributed the election materials like Ext, P Seriés. From eviden-
ce of the witnesses for the petitioner and of the Ist respondent, it appears that the
- petitioner’s witnesses have not been able to prove the distribution of the offending

materials like Ext. P-l to P-6 series, beyond reasonable doubt. On the other hand

the respondents have denied the distribution of those materials. Therefore, in my
opinion, it will not be safe for this Court to hold that the Ist respondent, his agents or

his party ever distributed the offending election materials like Ext. P-1 to P-6 serics
beyond reasonable doubt. On the other hand, the respondents have denied the dis-
tribution of those materials. Therefore, in my opinion, it will not te safe for this
Court to hold that the Ist respondent, his agents or his party ever distributed the off-
ending election materials like Ext. P-1 to P-6. After considering the evidence of
the witnesses for the petitioner as well as for the 1st respondent, in my opinion, the
petitioner failed to prove beyond doubt that the Ist respondent ie. the returned

candidate by himself or by his agent or by his party distributed those materials and
made religious appeal in public meetings.

65. Election petition Nos. 11(G), 12(G), 13(G), 17(G), and 21(G) of 1_989.1 will

take it at later stage. Also I will take up election petition No. 10(G), 19(G) and 20
(G) of 1989. . : :
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~66. ELECTION PETITION NO. 14(G) Of 1989

(J.Kaptii—iénga vs. C.L.Ruala and -others)

~In this election petiiion the election petition¢r examined Y witnesses includigg
petitioner himself. PW-3, j.Kapthianga is tne eleciion petitioner. Petitioner during
his election campaign between 31.12.83 to 19.1.89 distitouied election materials pam -
phlets, leatlets, stickers containing religious appeais ihrough the constituency. He
distributed the aforesald eleciion materials in public sueciing.  He was not present in
those meetings. He was informed about the distribuiuon of the aforesaid election
materials containing the reiigious appeals by the three voters, namely, (1) Mankima
from Lungdar East, (2) Chhawnliana from Khaviailiag and (3) Mr.Laleinpuia from .
N.Vanliaphai. The clecdon materials were given te Lint by the aforesaid vo s.
He had aiso ainnexed the aforesaid materials aiong witis kEnglish transiation the..on
with his eiection petition. On going through tie eiection niaterials ke found that those
materiais contained reiigious appeals to the voters. Regarding holding of electien
mezting oy tire st raspondent and distribution of the clection materials like P-1 to
P-5 scries he siaied that Ist respondent made ciection campaign from 31.12.88 to
19. 1. 89 addressing various public meeiings in the following constituencies :
(1) Kinawiailung, (2) N.Vanlaiphai, (3) E.Lungdar, (4) Sailulak, (5) Leng
(6) Pier, {7) Lungkawlh, (8) Sialsir, (9) vlualcheng (10) Chekawn,
(1) Bawkiiung and -(12) Lungchhuan. He staicd that the lIst respondent
addressed public incetings, street corner meetings aid canvassed door to door
in the aforesaid places. On 11.1.89 the Ist responudcnt held a meeting at Khaw-
lail ung village, Bangia Veng, Mizoram. On that he was 1ot present and a voter name-
ly, Chhawaliana informed him. On 6.1.89 also the Ist respondent held meeting a? 10:
30 a.m. before an audience oi’ about 50 persons at Lungdar ‘E’.  Election petitioner
was ot present in-the said meeting. He was informed by a voter, namely, Mankima'
Respondent No. | also addressed a meeting on 6.1.89 at about 7 p.m. in the M.E.
School of Norih Vanlaiphai village before an audience of about 40 persons. - Before
addressing the meeting the Ist respondent himself distributed the audience the above
mentioned materials. He was also not present. He got the copies of the afore |
- election materials from the aforcsaid voters. Having gone through the election ..4-
~+ terials he (ound that those contained offending statesients. In cross-examination
“he further stated that ali those voters named by hima rerorted to him only after the
election was over.” Petitioner had no personal knowlcdge. He came to know from
his witnesses. They reported to him after the election ::it Aizawl Bazar and Treasury
- Syuare In Aizawl town. -He did not remember the dates. All of them reported se-
parately. Probably, they reported to him after « week. - Mankima came after a .
- week and reported to him. They reported the same thing at different dates that the
“Ist respondent addressed public meeting making religious appeal and also distributed
election materials like Ext. P series. Witnesses L:ilmachhuana and Lalnghakliana
~ reported about the formal release.of the election materizls by Mr. Lalthanhawia ag
- Vanapa Hall, Aizawl. They reported-to him at Aizawi. He did not remember the
date, place where and why they reported: They came separately. None of the
party member reported to' him. He had seen some local newspapers about the
release of election materials by Mr. Lalthanhawla. He ¢:d not know the names of
those papers. This witness, i.e. the election petitioner it is clear that the election peti-
- .tioner did not see or. any election meeting held by the Ist respondent. He also did
©not witness the distribution-of the election materials at Vanapa Hall by the Party Pre-
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sident LelthanBawhks, He was reported by the witesses qamed by him at various
times. The date and plaee alte he did not remember.  He only réifientbered the date
of holdiwg the election by the Cengress but ke did not remeriiber the dite and place
when I was reported. He was also not there when these witnesses. This witness
stated that the witniesses et himy it varions places. However, ht could not give the
neme of the places. He further stated that the mateérials were given to Bim after the
resalts of the eleetion was over. From the evidence of this witdess, it appears that he
had no personal knowledge about the distributior of the offeridftrg arwicles and also
the religious appeal made in the public meeting

67. PW-7, Mankima attempted to prove that the Ist respodent had addressed
ublic meeting and made religious appe I and also’ distrituted' the pem:phlets like Ext.
“ | ta P-6 containing offending statements. v his evidence' Be stated’ that ke was

a caltrvator. He knew the petitioner as well as the I'st respondent. The 1st res-

pondent held election mosting at viltage Rundar East at about 10:30'am. on 6.1.89

i presence of about 30 persons. He stated that before addressing the public meeting

the 1s¢ respordent distributed some boaklets in' the said mggting. He was also givén

the aforesaid election materials by the' Ist respondent. Fxts. P-1, P-2, P-4, P-18,

P19 and P-24 were similar to- those election materigls wHich were distributed. He

did met remember all' what He said’ but he rememberéd that Ke said abiout the forma-

tion of a- Christian State and payment of Rs 10,000/- to- each household and tri'g to

Holy 1 ad and also distribution of text book in the scRool in conformity with Chris-

tian: doetrine. He received the aforgsaid election materials distribyted' by the 1st res-

pondent in: the aforesaid meeting. He handed over the aforesaid election materials
to the petitioner one week after the declaration: of elettion result. This witrtess fur-
ther stated tliat in the meoting the 1st respondent himself gave him' the election mate-
rials. Ple could not say wHo were the other people of Congress in the said meeting
hield By himy. Me'also coulld not say if there were other Congress workers from his
viﬂagﬁ along with the Ist respondent in the said' meeting. He fur'tHer stated that he
eould not' say whether the Congress (I) workers of his village’ went to his house for
doer to door campaign. This is the evidente ?f this: witness: Now oing. through'
the evidence of this witness, in my opihion, it’ wil 1%

g will' Be difficult to accept that the Ist res-
pondent distributed the election materials like Ext' P-1 to- P16 serles nd also made
religious appeals Because from the eviderce it' i not proved beyond doubt that the I'st
respotdent was addressing a- meeting'in as much-as this witness only could rementer
the date and the name of the Ist respondent who distributed the materials tut he did’
not remember any other things. He is also a witness similar to the other case.
Therefore, it will not b¢ safe to come to the conclusion that the 1st respondent or his
agent or'His party was %uil't-y of making religidus appeal'in tHe theetings and” distribu-
tion of the materfals like Ext. P’ sertes. '

68.  PWL.8 Chhawnliana is anotfer witness by which the petitioner wanted' to
prove that the 19t resporident’ distritiuted: the offeriding’ vhaterfals, like P-1 to* P-€ dard-
also made a publi¢ speech. He stated' tat the Ist rexpordent himself ggd-mqﬂ* a
public' meeting of hi¥ election’ eampaign at' Khawlailung village on 11.1.89 4t about’
7 p:m. Yefore on audienice of 48 persons. Before adiréssing: the public meeting: the
Ist! respondent: distiibuted’ election materials like' eléction manifesto, pamphlets,
stickers; Bt PL] B-2; PLd, P-18; P19 and P24 were'sititilar to thos electibn mate-
risly distributed in tHe suid election meeting' By the 15t reypohdent. Fhe' Respondént’
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No. 1 while addressing the public meeting explained about the election materials and
appealed to the audience to vote for him to form a Christian Govt. and arrange for
pilgrimage to Holy Land, payment of Rs 10,000/- cash to each family members. He
received the aforesaid.election materials distributed by the 1st respondent in the said
meeting. He informed the petitioner about the distribution of the aforesaid election
materials and addressing the public meeting by the Ist responsdent about one week
after the election result was declared. The election was held on 21st of January, 1989
and the results were declared on 23rd January, 1989. The election materials which
he received in the aforesaid meeting were kept with him. After a week of the election
result was declared he went to Aizawl Bazar alongwith those election materials in his
pocket. At Aizawl Bazar he met the petitioner and then he asked him why he lost the
election when he told him that because of the appeal made by those election materials
the petitioner had lost election. On being asked by him he handed over the copies
of the election materials. In his cross examination he stated that the meeting took
place at a place which was a distance of about 1 K.M. from his house. He did not
belong to any political party. He did not contest any village council election. He
also could not say whether at the said meeting there were any person of his village.
Mr Lalkunga came to his house at about 8 p.m. one week beiore the election. He
told Mr Lalkunga that the Respondent No. 1 had distributed the election materials
in the public meetings held by him and also made appeal on the ground of religion.
Mr Lalkunga said nothing. MNF meeting took place at 8 P.M. but he did not re-
member the date. He did not report to anybody else about the distribution of the
election materials except the petitioner and Lalkunga, but he read out those materials
to thz visitors of his house. This is a witness he said that he was present on the date
of public mzeting held by the Ist respondent. He received those materials but he
kept it with him. He met the pstitioner about a week after the results were declared
and h: handed over those materials which he carried alongwith him. Now from the
evidernce it appears that he by chance met the petitioner in Ai-awl Bazar. At least the
evidence doss not indicate that there was a prior commun. *ation to the petitioner
that this witness would meet him. There was no reason for hin: to carry the election
materials like P-1 to P-6 containing offending articles. Bisidzs, ii> did not belong
to the place. His village is about a K.M. away. This witness did not give any rea-
son why he visited the said place on that day. Therefore, he arnneared to be a chance
witness. Besides, it is rather strange that he would carry the election materials like
P-1 to P-6 and on that day carry to Aizawl Bazar where he met the election petitioner
and handed over. From his evidence it will be difficult to accept that the 1st respon-
dent 'held the meeting as stated.

63. P.W. 9 Laldinpuia also spuke about the distribution of the election materials.
He said that hs was a President of ‘the Village Council of North Vanlaiphai village
during ths time of election. The Ist respondent came to his village on 6.1.89 and held
an clection mzeting. He further stated that before holding the meeting the Ist res-
pondeat distributed certain election -materials like Ext. P-I, P-2, P-4, P-18, P-19
and P-24. He further stated .in his cross-examination that he did not remember on
what day the meeting was.called. The former Chief Minister Brig. T. Sailo was the
PCP candidate. He did not know if there was any meeting called by PC party- before
the election. There were door to door campaign by the workers of the political -par-
ties. -Hs did not tell Mr Kapthianga; election petitioner about the distribution of the
election materials by respondent No. 1 when he called the meeting, but hedid . not
remember whether meeting was called before or .after the meeting called by Respon-
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dent No. 1. He also did not tell the MNF workers who ¢ame to his house during door
to door campaign about the distribution of the election materials. He gave to the
patitioner the election materials issued by the Congress (I) on the request of the peti-
tioner though he possessed.it. The evidence of this witness also, 1n my opinion, is not
sufficient to prove that the Ist respondent held.the election meeting on the date menti-

® ¢ tioned by him and ne was present because in his evidence he stated that he did not
remember any other meeting he ever attended. -

70. Ist respondeit examined three witnesses, namely, himself, Lalhranga and
Yanlaltana. .

Under the circumstances in this case-also it is not possible to hold the Ist respon-
dent - returned candidate was guilty of corrupt practice.

ELECTION PETITION NO. 15(G) OF 1989

B. Lalthlengliana vs. Liansuama and others.

71.  :In this case also the petitioner examined P.W. 6 Zaiawithanga, P.W. 7 Samuela

and P.W. 8 S.F. Aichhunga gave evidence regarding holding of meeting and distribu-

tion of election materials, namely, Ext. P-1 to P-6 and the Ist respondent — returned

candidate’s statement addressing public meeting making reljgious appeal. Now it

is to be seen whether the petitioner has been able to prove the allegation of holding
% meeting, addressing the said meeting by the returned candidate respondent No. 1,
. “ma..king religious appeal and also distributing election materials like P-1 to P-6.

72. PW. 6 Zaiawithanga was a businessman. He knew both the petitioner as well
the Ist respondent. He stated that the Ist respondent addressed public meeting and
distributed election manifesto, pamphlets, leaflets, stickers, etc. himself at village
West Pharleng on 18.1.89 at 12 Noon in presence of 100 persons. He had also recei-
ved election manifesto, pamphlets, leaflets from the Ist respondent in the said meeting.
He had read the aforesaid election materials in which it.was.written that *‘Christian
Government would be formed’ and the text books of the schools would be based on
Christian doctrine. After distribution of the election materials in the said meeting
the :respondent addressed the public by explaining the policies of Congress (I) party
and also about the formation of Christian Government and publishing of text books
based: on Christian doctrine.  He also stated that Ext P-], P-2, P-4, P-18, P-19
and P-24 were materials like that of the materials distributed before the meeting. He
could identify those materials in.the Court. He received those materials and read
those. ‘Immediately after the election was over the petitioner visited the constituencey
at that time he handed over those to him. In his cross-examination he stated that he
was a. Headmaster:of Pharleng High School for some time but-he resigned because he
@ found the business was more profitable. - He was holding a degree of Bachelor of Arts

and Education. . Earlier he was not in any political party, but for last six months he
¢ had been taking keen interest in MNF party, but still he was not'a member of MNF

party. He was not only interested i MNF party but, 2180, pow interested in. politics.

He was -interested in pelitics and' willing to- join any party whigh: 18 interesged: in. the

development of Mizoram and free from corruption. - -There was no ‘political party .in-

Mizoram which was interested for the development of Mizorgm and free. froxf cot-

ruption. .. However, he could not say whether- any. other political. party held-any
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meenng. He know omky about ane meetimg beld by the Ist respondent which be
attended. He distributed the election materialks showing the sticker he said that
thoy wauld form Christian Govermment. He did net remember the date e which
the elechnon petitioner visised his village after the declaration of the result. The elec-
tion petitioner visited his Bouse after the election. However, he did not remember
the date. Ext. X-1 to X6 were the election materials which he received from the
Respondent No. 1 and handed over to the petitioner. The respondent white distri-
buting the election materials stated that if Congress (I) Government is formed then
it will be formed in the Christian. principles. He did not remember the 1st respondent
ever said that he would work for the poor people in Mizoram if voted to power. The
election petitioner visited his house earlier because he knew him personally and he
came %0 s house without knewing that there were election materials in' Ms hoeuse.
This witness also stated that he attended only ome meeting. Theough tkere werc
meetings held by other parties he could not say anything about the other meetings.
He himself stated that he was not interested in politics at the time when the election
was held. If that was so, what was his reasom of his attending election mesting enly
of Congress (I) and not other parties. From- this it appears that this' is another
witness who tried to support the election. petitioner regarding the distribution of the
election materials and the religious appeal made by the Isi respondent. He also
stated: shat the pevitioner came to his house after the election was over and by the way
he: asked why he lost his election and then he produced the clectior materials. This
part of evidbnce is albo: ot so.strong te bring home the charge of distribution of
election: materials like: Ext. Pt]1 to P-6 and making religious appead. If he was jan
indopendent person: having interest in: any party and not affiliated to any peolifical
party it will be difficult to accept his version thas he on'y attended the meeting of the
petitioner that teo. he remember the date. But in respe: . of others lie did not remem-
ber anything. On the basis of this witness also it is nc¢: possible to come to the con-
clusion: about the distribution: of matemals. and- making religious appeals by the ist
respoadent i.e. the returned camndidate,

ELECTION PETITION NO. 16(G) OF 1989

Laithankaia vs. P. Lalbiaka: and: others

73. In this case regarding the distribution of the election materials like Exts. P-I
to P<6 containing offending statements making religious appeal the petitioner did not
give a positive evidence. ilis evidence i3 that he was reported thatithe 1st respondent
held meeting where he distributed' the election materials like Ext. P-1 series and also
made some religious appeal. This witness was not personally present in' those two
meetings mentioned above. He was tolé by Lalmuanawma about the meeting held
on 20.1.89; Therefore, his evidence is only: what was reported by: the witeaesses,
Rogarding holding of meeting by the 1st respondent, distribution of election materials
and’ making religious appeal petitioner examined only one witnass i.e. P.W. 8
Lalmuanawma. In his evidence P:W. 8 stated that he knew about the election:cam-
-paign of Congress (I)in his vitlage. In the afternoon of 20th: January, 1989 a
meotfag was held by the Congress (I) candidite in the house of Thangruali. TFhere
were about 100-1:50! persons in’ the said meeting. The announcement was: made in
thie said' meeting throughpublic announcement system for the purpose by loud:spesker.
Fe did not know wlio made tHe announcement. He wasipresentin:te resting.
He also stated:-the same thing:as other witneses in other election petitionsihad stated.

[ 2
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The evidence of this witness also, in'my opinion, is not enough to hpid that the electicn
petitioner actually distributed ¢leCtion materials because in gengral election of 1989
several parties were in the fray. All the parties campaigned and lield public meetings,
gave speeches, distributéd pamphlets and other election materials. He emphatically
said that he did not remember any of such meetings of distribution. This witness also
cannot be relied upon because he was speaking as if he was picked up by the election
petitioner just to give evidence. Therefore, in my view, this witness also. cannot be
relied on to come to a definite conclusions regarding the corriipt practice of distritu-
ting election materials like P series containing offending materials and also making
speech before the public with religious appeal. In view of the above, this witness also
cannot be accepted.

ELECTION PETITION NO. 18(G) OF 1989

F. Aithanga vs. Lalthanhawla and others.
74. In this case also the petitioner examined eight witnesses including himself.

75. P.W.6 Thangsanga spoke about the meeting held by the Ist respondent and
regarding the distribution of the election materials, namely, Ext. -1 to F-€ ard othker
materials in the said meetings and making religious appeal to the voters. Similarly,
P.W.7. C. Ropianga spoke about the meetings and distribution of the election
materials. He stated that on 10.1.89 the respondent No.l addressed a publi¢c meeting
at noon in village Lokicherra before the audience of 150 persons. . Before addressing
the public meeting he himself distributed election materials to the audience and
explained the contents of those election materials to them. He stated that he would
be able to identify those election materials. Thereafter he stated that Ext. P-1, P-2,
P-4, P-7, P- 8, P-10 were materials like those materials which were distributed by the
Ist respondent. Though he did not remember at all what the repondent said to the
public in the meeting. However, he did remember that he said that if he was voted
to power he would arrange pilgrimage for the Mizos to the Holy Land. He also
said that the school text book would be reformed and revised on the basis of Christian
teachings. He met the petitioner at his house after about two weeks of the election.
Petitioner came to his house to know the reason as to why he lost the election. He
told him that he lost the election because of the election materials like Ext. P-1, P-2,
P-4, P-7, P-8 and P-10. He gave copies of the aforesaid election materials to the
petitioner. The petitioner further asked him who were the other persons who would
be having copies of those election materials. He said that the persons who attended
the meeting would be having copies of those. ,

In his cross-examination he stated that he did not belong to any political party.
The other political parties like MNF and PCP also held election meetings in his village.
MNF held election meeting on 15.1.89. He attended the meeting of MNF as it
near to his house . PCP also held the meeting near his house on 13.1.89. Mr.
Aithanga spoke about the corruption and development in the said meeting. He did
not distribute any election materials. He could not say the number of population
and voters in his village. He also stated that he knew the MNF workers of his village.
He did not tell the MNF workers in his village that they had lost eléction because
of the election materials distributed by Respondent No. I. He only knew
Mr. Rohmingthanga had got election materials. He could not say about the others.
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He also could not give the number of people of his village attending also the mecting.
¢ also could got g"s the appfoximate number. * The meeting -,\'*;ﬂ?ﬁh#.lsi At distanes

of ‘about 30 cubits'from his house.  Mr. F. Rokjma the owner of the house where the

meeting was Hejd was also present. It is not a fack that there was po meeting sic.

76. P.W. 7 Rohmjng Thanga in his gvidence stated that the Ist res nt
I 9e§in' in fhc glection oﬁqe’ ‘sjtuated at 'ﬁ?ki.chﬂ‘f% rh’@_ g;%# 'gan

addressed a pule,qug.l etin ¢ election ofig
audience of 150. He did hot remember exactly what the respondent No. 1 saki[ ip the

! : J
said
T M . N e T 3 oy \ 3 ) :
istributing the afor_esqld ma_t,t;nals he addres

said cting, but he distributed election manifésto, fdgjer_ati on Josua and other leaflets.
After d { '

After distribu . ] dressed the public megting. The 1st
respondent while addressing a public meeting requested to vote éon ess for forpyng
a Christian Government and for a visit to Holy land. Ext. P-1, P-2, P-4, P-7, P-8 and
P-10 were similar to those election materials distributed by the st respondent in the
said meeting. He read out the aforesaid election materials to his friends. About a
week after the election the petitioner visited his house. " In cross-examnination he stated
that he did not belong to any political party. He was not interested in politics. He
belonged to Lokicherra Sub-Town. The meeting of the Congress (I} took place at
Lokichgrra South Town. He did nat remembgr exgctly the date when he read out the
election materials of the 1st respondent to his friends. This witness further stated
that he %.l.d not atfepd gny meetipg of the other parties like PCP. He did net remem-
ber the date on which fhe candidate teld the réz:gtjng. He alsp did pot go tq the
rn'e.eymﬁls either. He dig not oy whether the MINF or PCP distributed glection
paterials as he did ngt atiend. Before the election he attended qnjy qpe meeting
1.€. _t]“n; ;nep;ipf of the Cangress (I). All the political party workers, pamely, Capgress

): INF and PCP came to _}cll;s house for canvassing. During (iqpr tQ dogr cam-
%a__l n ng ess () rlgegs did not give any materig)s te his hoyse. There were
_ pﬁgre s, MNF ggfgc warkers in his villagg. He also ceuld not say wheth r there
was MNF -Woflﬁ?rs i) the gudience in the meeting held by he respondent No. 1.
S9me of his villagers attended the meeting but he did pot kno ~ who they were. These
two witnesses anly spake ahout one meefing held by the Ist :>spondent. Thpugﬂ
there were sgveral mgetings held by ather different political parties, 2amely, P.CP ang
MINF. It wonld e diilicult to_accept the evidence f these (wa witnesses alsp. From
tieir evidence, In miy pinian, it is not praved that (he respondznt No. 1 by himself.ar
t pgpgh i§ ggent { hy hjs Fg_rty distriputed thpsg election matenials. © Regarding
the evidence of the electjpn pstifjonet himself he anly stated that he ugs reporigd by
witnesses that the 1sf res .Qﬁgcnt q.eld_thosc meetings: Considering all the evidence
in regprd to ghﬁ distribption of the election materigls, in my opinipn, that the pqt;tw}%g.r
has pot been gble tp prave the casg beypnd dauby that the respondent No. 1 is guilty
af djstributing election materials hefore the public making rcligioys appeal.

ELECTION PETITION NO. 12 (G) OF 1989

i

T. Rozama vs. Zalawmg and others
ELECTION PETITION NO. 11 (G) OF 1989
Zonanthara vs. Vaivengs and ofhers
ELECTION PETITION NO. 13 (G) OF 1989

Kamnpndenga vs. Andrew Lalheiliang and others
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ELECHON FETITION NO. {7 (G) OF 1989

ELECTION PETITION NO. 21 (G) QF 198

K. Lalromang ¥. lalhuthaaga and othsrs

77.  n 3]l ahese ‘@Ivig £5c5 SR frgzp commen &m@asqs m&ipon gﬁ%mmcd. Thae
COMAMN WHASES 1 nays Al usied 4t {e baganwg of my judgreent regar-
ding printing of the ¢lectign maderials etc. Rﬁgmmﬂn of those materials
and making religious appeal there are no evidence whatsoever. Therefore, I he

that in those cases also petitioners failed to prove that respondents No. | or their

agents or their party distributed the election materials and made religious appeal to
the voters.

ELECTION PETITION NO. 10 (G) OF 1989

Lianhmingthanga vs. Lalthanhawla and others.

ELECTION PETITION NO. 19 (G) OF 1989

S. Lianzuala vs. Zoramsangliana and others

ELECTION PETITION NO. 20 (G) OF 1989

L. Ngurchhina vs. Rokamlova and others

78. The counsel Mr. Bhattacharyya and his juniors who originally appeared had
withdrawn from the cases with due notice to the election petitioners. Thereafter the
petitioners did not take any fresh step in these election petitions. No evidence (except
of common witnesses) has been adduced. Therefore, in these petitions also the peti-
titioners failed to prove that the respondents - returned candidates made public speech
appealing to the voters on the religious ground and also distributed election materials
like Ext. P series to the voters. They having totally failed, the ground of distribution
of election materials like P series making appeal to the voters has totally failed.

79. Issue Nos. | and 2 : In view of the above discussions I hold that in respect of
Issue Nos.]l and 2 petitioners have failed to prove that the respondent No.l published
the election materials, namely, Ext. P series and circulated and distributed the same
in their campaign, public meetings, door to door canvassing. Petitioners have also
failed to prove that the Ist respondents themselves addressed public meetings as
alleged and distributed the election campaign literatures, namely, Ext. P series.
These two issues are answered in the negative and in favour of respondent No. 1.

80.  Issue No. 3 : In vigw of the faregoing discussions 1 hajd that tle election ma-
terials, namely, Ext. P serjgs contain sta{e neniy &ppea%ng i9 the voters to vote on the
ground of religion amounting to corrupt practice within the meaning of section 123
(3). However, no ground had been proved under sub-sections (1A) (b), (2), (3A) and
(4) of Section 123 of the Act. This issue is accordingly answered.
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81. Issue No.4 : In view of the decision of Issue Nos.1 and 2 I hold that the elec-
tions of the Ist respondents in each election petition are not liable to be set aside.

82.  Issue No. 5 : In view of the decision in Issue Nos. |, 2 and 4 the election
petitioners are not entitled to get any retlief.

Accordingly, all the election petitions are dismissed. No costs.

83. The election petitioners have filed recrimination petitions. However, at the
time of argument the learned counsel for the petitioners did not press those. Besides,

in view of the decisions in Issue Nos. 1, 2 and 5 no order need be passed in those
petitions.

D.N. Baruah,
Judge.
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