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NOTIFICATION

No:H.12017/55/99-LID, the 9th February, 1999. The following ordinance of the
Central Government is hereby published for general information,

R.Lalthazuala,
Deputy Secretary to the Govt. of Mizoram,
Law and Judicial Department.

MINISTRY OF LAW, JUSTICE AND COMPANY AFFAIRS
{Legislative Department)
New Delhi, the 8th January, 1999/Pausa 18, 1920 (Saka)

THE PATENTS (AMENDMENT) ORDINANCE, 1999
(No. 3 oF 1999)

Promulgated by the President in the Forty-ninth Year of the
Iiapub;igc_lgf India. An Ordinance further to amend the Patents
ct, .

WHEREAS a Bill further to amend the Patents Act,

1970 has been passed by the Council of States and is pending
. in the House of the People;

AND WHEREAS Parliament is not in session and
the President is satisfied that circumstances exist which ren-
der it necessary for him to take immediate action to give
effect to the provisions of the said Bill;

NOW, THEREFORE, in exercise of the powers con-
ferred by clause (1) of article 123 of the Constitution, the
President is pleased to promulgate the following Ordinance;-
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Amendment
of section 5.

1.(1) This Ordinance may be called the Patents
(Amendment) Ordinance, 1999.

(2) It sha!l be deemed to have come into force on the
1st day of January, 1995.

2. Section 5 of the Patents Act, 1970 (hereinafter referred
to as the: principal Act)  shall be renumered as  sub-
section (1) thereof and after sub-section {1} as so renum-
bered, the following sub-section shall be inserted, namely:-

“(2) Notwithstanding anything contained in sub-section

- (1), a claim for patent of an invention for a substance itself

Insertion of
new

Chapter IVA.

Application
for grant of
exclusive
rights,

-intended for use, or capable of being wused, as medicine or -

drug, cxcept the medicine or drug, specificd under
sub-clause (v) of clause (1) of sub-section (1) of seciion 2,
may be made and shall be dealt, without prejudice to the
other provisions of this Act, in the manner provided in

Chapter IVA.”,

3. After Chapter IV of the principal Act; the foliowing
Chapter shall be inserted, namely:—

“CHAPTER - IVA
 EXCLUSIVE MARKETING RIGHTS

24A (1) Notwithstanding anything contained in sub-sec-
tion (1) of section 12, the Controller shall not, under that
sub-section, refer an application in respect of a claim for a
patent covered under sub-section (2) of section & to an
examiner for making a report till the 31st day of Deccember,
2004 and shall, where an. application for grant of exclusive
right to sell or distribute the article of substance iii India
has been made in the prescribed form and manner and on
payment of prescribed fee, refer the application for patent,
to an examiner for making a report to him as to whether
the invention is not an invention within the meaning of this
Act in. terms of section 3 or the invention is an invention
for which no patent can be granted in terms of section 4.

(2) Where the Controller, on receipt of a report under sub-
section (1) and after such other investigation as he may deem
necessary, is. satisfied that the invention is not an inven-
tion within the meaning of this Act in terms of sccticn 3 or
the invention is an invention for which no patent can be
granted in terms of section 4, he shall reject the application
for exclusive right to scil or distribute the article or sub-

-stanes, ..
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(3) In a case where an application for exclusive right to
sell or distribute an article or a substance is not rejected by
the Controller on receipt of a report under sub-section (1)
and after such other investigation, if any, made by him, he
may proceed to grant exclusive right to sell or distribute
the -article or substance in the manner provided in ssction

24B.

Explanation.—1t is hereby clarified that- for the purposes
of this section, the exclusive right to sell or distribute any
article or substance under this section. shall not include an
article or substance based on the system of Indian medicine
as defined in clause (e) of sub-section (1) of section -2 of
the Indian Medicine Central Council Act, 1970 and such
article or substance is.already in the public domain.

- 24B.(1) Where a claim for patent covered under sub~ -
section 2 of section 5 has been made and the applicant has,-

- (a) where an invention has been made whetlier_ in India
-or in a country other than India and before filing such a

claim, filed an application for the same invenlion clairing
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48 of 1970,

identical article or substance in @ convention country on or -

after the 1st day of January, 1995. and the patent and the
approval to sell or distribute the article or substance on the
basis of appropriate tests conducted op or after the 1st
day of January, 1995, in that country has been granted on
or after the date of making a claim for patent covered
under sub-section (2) of section 5; or . . - :

.. (b) where an invention has been made in India and before

filing such a claim, made a claim for patent on or after - the
1st day of January, 1995 for method or process of manu-
facture for that invention relating to identical article or
substance and has been granted in- India the patent there-
for on or after the date of making a claim for patent co-.
vered under sub-section (2) of section 5, '

and has becn received the approval to sell or distribute the
article or substance. from the authority specified in this be-
haif by the Central Government, then, he shall have the ex-
clusive right by himself, his agents or licensees to sell or
distribute in India the article or the substance on and from
the date of approval granted by the Controller in this be-

‘half till a period of five years or till the date of grant of

patent or the date of rejection of application for the grant
of patent, whichever is earlier,
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(2) Where, the specifications of an invention relatable to
an ‘article or a substance covered under sub-section (2) of
section 5 have been recorded in a document or ihe inven-

* tion has been tried or used, or, the article or thc substance

has been sold, by a person, before a claim for a patent of

that invention is made in India or in a convention country,

then, the sale or distribution of the article or substance by
such person, after the claim referred to above is made, shall
not be deemed to be an infringement of exclusive right to

~sell or distribute under sub-section (1):

Provided that nothing in this sub-section shall apply in a

~ case where a person makes or uses an article or a substance

with a view to sell or distribute the same, the details of in-
vention relatable thereto were given by a person who was
holding an exclusive right to sell or distribute the article
or substance.

24C, The provisions in relation to compulsory licences
in Chapter XVI shall, subject to the necessary modifica-
tions, apply in relation to an exclusive right to sell or dis-
tribute under section 24B as they apply to, and in relation
to, a right under a patent to sell or distribute and for that
ggrpose the following modifications shall be deemed to have

en made to the provisions of that Chapter and all their
grammatical variations and cognate expressions shall be

“construed accordingly, namely:—

(a) throughout Chapter XVI,—

(i) working of the invention shall be deemed to be
selling or distributing of the articie or substance;

(ii) references to “patents” shall be deemed toc be re-

ferences to “‘right to sell or distribute”;

" (iii) references to “patented article” shall be deemed
to be references to “‘an article for which exclusive right to
“sell or distribute has been granted”,

. (b) three years from the date of sealing of a patent
in section 84 shall be deemed to be two years from the date

‘of approval by the Controller for exclusive right to sell or
“distribute under section 24B;

(c) the time which has elapsed since the sealing of a
atent under section 85 shall be deemed to be the time which
as elapsed since the approval by the Controller for exclusive

right to sell or distribute under section 24B;

(d) clauses (d) and (¢) of section 90 shall be omitted.

Com-
pulscry
licences.
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Special ~;-.24D.(1) Without prejudice to the provisions of any other
provision  law for the time being in force, where, at any time after an
for exclusive right to sell or distribute any article or substance

selling or - has been granted under sub-section (1) of section 24B, the
distribution. -Central Government is satisfied that it is necessary or ex-
- pedieat . - in public iaterest to sell or distribute the article
or substance by a person other than a person to whom
exclusive right has been granted under sub-section (1) of
_section 24, it may by itself or through any person autho-
“rised in writing by it in this behalf, sell or distribute the
article or substance. o
" (2) The Central Government may, by notification in the
" Official Gazette and at any time after an exclusive right
" to sell or distribute an article or a substance has been
granted, direct, in the public interest and for reasons to be
- stated, that the said article or substance shall be sold at a
-price determined by an authority specified by it in this behalf.

Suits -24E. All suits relating to infringement of a right under section 24B
relating to  shall be dealt with in the same manner as if they are suits
infringe- concerning infringement of patents under Chapter XVIIL.
ments, D _ .

Central .- 24F., The examination and iavestigations required under
Government this Chapter shall not be deemed in any way to warrant
and its the validity of any grant of exclusive right to sell or dis-

» officers not - tribute; and no liability shall be incurred by the Central
to be liable. Government or any officer thereof by reason of, or in con-
. nection with, any such examination or investigation or any

. report .or other proceedings consequent thereon.”

Omission of . 4. Section 39 of the principal Act shall be omitted.
section 39.:. o :

Amendment 5. In section 40 of the principal Act, the words and figures
of section . “or makes or .causes to be made an application for the

40, L grant. of a patent outside India in contravention of section
:..39”” shall be omitted.

Amendment ° 6. In section 64 of the principal Act, in sub-section (1),

of section ~ 'in clause (n), the words and figures “or made or caused to

64. " be made an application for the grant of a patent outside - - -

" India in contravention of section 39" shall be omitted.

Amendment 7. In section 118 of the principal Act, the words and fi-

of section  fures “or makes or causes to be made an “agplication for

118. the grant of a patent in contravention of section 39" shall
:tbe omitted..

Insertion of 8. After section 157 of the principal Act, the following
-i-?waﬁbn”se;ction“shaﬂ be inserted, namely:i—- - -

- .
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Protection
of security
of India.

Ord 13 of
1994,

Ord.
13 of 1994

: “the Central Gevernment sh—all—— G

: Wthh they are- derived; -OF -
“'rials as -is .carried -on -directly o1 indirectly’- f@‘-r the purpese

3"0f supplymg a -military- eaaabhshment or Las

':.'.mat.ter of mt&rnatlonal 1(.1«:!.110118

-.Qudinance..

CMESTAL "Notwithstanding Hnythlng;t‘ontam «d 1n thn Act

(a)- not d}sclose any mformfttwn re}atmg to any paten R
table invention or any apphcatlon relating “to- the grant of <.

- patent under this Act, whu:h 1t eonsxdess -ptejudlcial to :the
mterest of security. of India; o

(B} take action mcludmg ‘the rev()catlon Gf any. patem

. which it considers . necesmw in the mtéresl of securlty
of India:

Provided that the Central Government shall br.,forc ta-

.kmg any  action uhder “this clause, issue "% otification .in
“the Ofticial’ Gazette declarmg its’ mtenucm _10 take such
_"acuon

Exp!anauon ~—For thc purpuaes of thw &cetwn, the cxpms-

.sion. “security of , India” means agy- apgtion : necsssany

for the security of India “which—
(D) relates to_fissionable matcnals ar the matenals from o

(ii) ‘relates to the traffic in arms, ammumtxon and 1mple-
ments of war and to such trathc in other goods and mate-

i) is- taken in.time .of ‘war .or, othax emergum.,y in

-9,(1). Anything done or any aotmn taken uuder the

” prmcnpal ‘Act as amended byithe- ‘Patents (Amcndment) Savings.

Ordlnance 1994, which ceased to operate, shall be dcemed
~have been done or takea uader the corresponding:
prowswns of the pr1nc1pal Act as amended by this.

{2) All appllcatlons made in ruspem Df ,clmms for pa.tent

+of-invention . specitied under sub-section: (2) of  section:5:.of o B

the principal Act, from the date of «cesser: of the. Paients

- {Amendment) Ordmance, 1994 till the.date on which thig, A

‘Ordinance is promulgated by, the Président fboth days in="
Clusive). shall bé deemed to have been_validly made as if ™"
* the. provisions. of the principal Act, as, “amended By, thls
Ordmancc, had been I torce at alf material times. 4

K R NARAY AN AN, : ;
freszdent. R S

RAGHBIR srm}-l
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